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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM STANFORD, JR. :
Individually and on Behalf of All Other : CIVIL ACTION

Similarly Situated Persons and on Behalf of the
Foamex L.P. Savings Plan, : Case No. 2:07-cv-04225
Plaintiff, Hon. William H. Yohn, Jr., U.S.D.J.
V. .
FOAMEX L.P.,

FIDELITY MANAGEMENT TRUST CO.,
K. DOUGLAS RALPH, STEPHEN DRAP,
GREGORY J. CHRISTIAN, and
GEORGE L. KARPINSKI,

Defendants.

ANSWER TO THIRD AMENDED COMPLAINT AND
CROSS-CLAIM ON BEHALF OF THE INDIVIDUAL DEFENDANTS

Defendants Douglas Ralph, Stephen Drap, Gregory J. Christian, and George L.
Karpinski (hereinafter collectively referred to as the “Individual Defendants”)’, by and through
their counsel, hereby respond to the Third Amended Complaint (“Complaint”) filed by William
Stanford, Jr. (“Plaintiff”) as follows:

A, AS TO PLAINTIFF'S ALLEGATIONS REGARDING
THE NATURE OF THE ACTION

1. The Individual Defendants admit that Plaintiff purports to bring the instant
action pursuant to Section 502 of the Employee Retirement Income Security Act (“ERISA™), 29

US.C. § 1132.

! As per this Court's April 15, 2009 Order, this case is stayed against Defendant Foamex L.P. and
is proceeding only "against the remaining non-bankrupt defendants." (Doc. 81)
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2. The Individual Defendants admit that Plaintiff purports to bring the instant
lawsuit for alleged breach of ﬁduciary duty concerning the 401(k) plan sponsored by Foamex
L.P., but deny any such duty was breached by them. The Individual Defendants further admit
that Plaintiff purports to bring the instant lawsuit pursuant to ERISA, the federal statute that
comprehensively regulates such plans.

3. The Individual Defendants admit that the instant lawsuit concerns the
Foamex L.P. Savings Plan (“Plan”). To the extent that Plaintiff characterizes the Plan, the
Individual Defendants refer to the Plan for accuracy as to its content except for the scrivener's
error described in the Separate Defenses section herein.

4. The Individual Defendants admit that Plaintiff was employed by Foamex
L.P., and the Foamex Defendants admit that Plaintiff participated in the Plan. The Individual
Defendants further admit that Plaintiff has named them, Foamex L.P., and Fidelity Management
Trust Company as defendants in the instant action. The Individual Defendants deny the
remaining allegations of paragraph 4 of the Complaint.

5. The Individual Defendants deny they breached any fiduciary duties with
respect to investments in the Foamex Stock Fund. The Individual Defendants admit that class
actions may be proper in ERISA cases, but deny that the instant action may be maintained as a
class action. The Individual Defendants further deny any remaining allegations of paragraph 5

of the Complaint.

% The Individual Defendants are without knowledge or information sufficient to form a belief as
to what constitutes “all relevant times” for purposes of the instant action. Therefore, the
Individual Defendants deny any and all allegations in Plaintiff’s Complaint that rely upon “all
relevant times™ as a basis for the allegations themselves.
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B. AS TO PLAINTIFF'S ALLEGATIONS REGARDING
THE PLAN AND THE FOAMEX STOCK FUND

6. The allegations of paragraph 6 state conclusions of law to which no
response is required. To the extent that Plaintiff characterizes the Plan, the Individual
Defendants refer to the Plan for accuracy as to its content except for the scrivener's error

described in the Separate Defenses section herein,

7. The Individual Defendants admit that ERISA requires that a plan be
established and maintained pursuant to a written instrument. To the extent that Plaintiff
characterizes the Plan, the Individual Defendants refer to the Plan for accuracy as to its content
except for the scrivener's error described in the Separate Defenses section herein. To the extent
paragraph 7 states conclusions of law, no response is required.

8. The Individual Defendants answer that no response is required for the
factual characterizations contained in paragraph 8. To the extent that Plaintiff characterizes the
Plan, the Individual Defendants refer to the Plan for accuracy as to its content except for the
scrivenet's error described in the Separate Defenses section herein.

9. The Individual Defendants answer that no response is required for the
factual characterizations and legal conclusions contained in paragraph 9. To the extent that
Plaintiff characterizes the Plan, the Individual Defendants refer to the Plan for accuracy as to its
content except for the scrivener's error described in the Separate Defenses section herein.

C. AS TO PLAINTIFF'S ALLEGATIONS REGARDING
THE PARTIES

10. The Individual Defendants are without knowledge or information
sufficient to form a belief as to Plaintiff William Stanford’s residence. They admit that Plaintiff

was employed from about 1992 until 2007. They further admit that Plaintiff was a participant in
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the Plan and that Plaintiff opted to direct portions of his contributions into the Foamex Stock
Fund. To the extent paragraph 10 states conclusions of law, no response is required. The
Individual Defendants deny any remaining allegations of paragraph 10.

11, The Individual Defendants state that Foamex L.P. is a Delaware limited
partnership. The Individual Defendants refer to the Plan and to the Trust Agreement for accuracy
as to their content. To the extent Paragraph 11 states conclusions of law, no response is required.
The Individual Defendants deny any remaining allegations of paragraph 11.

12. The Individual Defendants are without knowledge or information
sufficient to form a belief as to what constitutes “certain times relevant to this Complaint” for
purposes of the instant action. They admit that Gregory J. Christian at times held the position of
Executive Vice President and General Counsel of Foamex L.P. and at times was a member or
chair of the Foamex L.P. Benefits Committee.

13. The Individual Defendants are without knowledge or information
sufficient to form a belief as to what constitutes “certain times relevant to this Complaint” for
purposes of the instant action. They admit that K. Douglas Ralph (“Ralph”) at times held the
position of Chief Financial Officer with Foamex L.P. and was a member of the Foamex L.P.
Benefits Committee.

14.  The Individual Defendants are without knowledge or information
sufficient to form a belief as to what constitutes “certain times relevant to this Complaint” for
purposes of the instant action. They admit that Stephen Drap (“Drap”) at times held the position
of Senior Vice President with Foamex L.P. and was a member of the Foamex L.P. Benefits

Committee.
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15. The Individual Defendants are without knowledge or information
sufficient to form a belief as to what constitutes “certain times relevant to this Complaint” for
purposes of the instant action. They admit that George L. Karpinski (“Karpinski”) at times held
the position of Senior Vice President with Foamex L.P. and was a member of the Foamex L.P.
Benefits Committee,

16.  The Individual Defendants admit that Foamex appointed members to the
Foamex L.P. Benefits Committee and that each of them was, at times, a member of that
committee. To the extent that Plaintiff characterizes the Plan, the Individual Defendants refer to
the Plan for accuracy as to its content except for the scrivener's error described in the Separate
Defenses section herein, To the extent paragraph 15 states conclusions of law, no response is
required. To the extent an answer is required, the Individual Defendants deny the remaining
allegations of paragraph 15.

17.  The allegations set forth in paragraph 17 are not directed at the Individual
Defendants and, therefore, no response is required.

18.  Paragraph 18 states conclusions of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants admit that Plaintiff
purports to recover for the benefit of the Plan. The Individual Defendants deny the remaining
allegations contained in paragraph 18.

D. AS TO PLAINTIFF'S ALLEGATIONS OF
JURISDICTION AND VENUE

19.  The Individual Defendants admit paragraph 19.
20.  To the extent paragraph 20 states a conclusion of law, no response is
required. The Individual Defendants admit that this Court has personal jurisdiction over them.

21.  The Individual Defendants admit that venue is proper.
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E. AS TO PLAINTIFF'S CLASS ACTION ALLEGATIONS

22, To the extent paragraph 22 states conclusions of law, no response is
required. The Individual Defendants also deny the allegations contained in paragraph 22.

23,  To the extent paragraph 23 states conclusions of law, no response is
required. The Individual Defendants are also without knowledge or information sufficient to
form a belief as to what constitutes “all times material to this action” and, therefore, deny same.
They admit that Plaintiff opted to direct portions of his contributions in to the Foamex Stock
Fund. They deny the remaining allegations contained in paragraph 23

24.  To the extent paragraph 24 states conclusions of law, no response is
required. The Individual Defendants deny the allegations contained in paragraph 24.

25.  To the extent paragraph 25 states conclusions of law, no response is
required. The Individual Defendants deny the allegations contained in paragraph 25.

26. To the extent paragraph 26 states conclusions of law, no response is
required. The Individual Defendants deny the allegations contained in paragraph 26.

27. To the extent paragraph 27 states conclusions of law, no response is
required. Upon information and belief, the Individual Defendants admit that there has been no
other purported class action suit filed against them for the relief requested in this action. They
state further that Foamex L.P. on February 18, 2009 filed a voluntary petition for bankruptcy
relief in the United States Bankruptcy Court for the District of Delaware, Case No. 09-10562
(KJC). They deny the remaining allegations contained in paragraph 27,

28. To the extent paragraph 28 states conclusions of law, no response is

required. The Individual Defendants are without knowledge or information sufficient to form a
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belief as to the allegations of paragraph 28, and leave plaintiff to his proofs. The Individual
Defendants nonetheless deny that this action may be maintained as a class action.

F. AS TO PLAINTIFF'S ALLEGATIONS REGARDING
THE FACTUAL BACKGROUND

29.  The Individual Defendants admit that the Foamex Stock Fund was an
investment choice provided to employees pursuant to the Plan. They further admit that Plaintiff
opted to direct portions of his contributions in to the Foamex Stock Fund. They are without
knowledge or information sufficient to form a belief as to what constitutes either “significant
portion of his 401(k)” or “tracked the movement of Foamex stock™ and, therefore, deny the
remaining allegations in paragraph 29.

30.  To the extent paragraph 30 states conclusions of law, no response is
required. To the extent that Plaintiff characterizes the Plan and/or any documents appurtenant
thereto, the Individual Defendants refer to the Plan for accuracy as to its content except for the
scrivener's error described in the Separate Defenses section herein. The Individual Defendants
deny any remaining allegations contained in paragraph 30.

31, To the extent that Plaintiff characterizes the Trust Agreement between
Foamex L.P. and Fidelity Management Trust Company, the Individual Defendants refer to the
Trust Agreement for accuracy as to its content except for the scrivener's error described in the
Separate Defenses section herein. The Individual Defendants deny any remaining allegations
contained in paragraph 31.

32.  To the extent paragraph 32 states conclusions of law, no response is
required. To the extent that Plaintiff characterizes the Plan, the Individual Defendants refer to
the Plan for accuracy as to its content except for the scrivener's error described in the Separate

Defenses section herein, and they deny any remaining allegations contained in paragraph 32.
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33.  The Individual Defendants are without knowledge or information
sufficient to form a belief as to what constitutes “closely tracked the fortunes of Foamex
International” and, therefore, deny same. They further deny any remaining allegations as stated
contained in paragraph 33,

34.  The Individual Defendants deny the allegations as stated contained in
paragraph 34.

35.  The Individual Defendants admit that Plaintiff at times corresponded via
electronic mail. To the extent that Plaintiff characterizes the electronic mail between himself and
other employees of Foamex L.P., they refer to the electronic mail for accuracy as to its content
except for the scrivener's etror described in the Separate Defenses section herein. They deny the
remaining allegations as stated contained in paragraph 35. To the extent paragraph 35 states
conclusions of law, no response is required.

36.  The Individual Defendants deny the allegations as stated contained in
paragraph 36. To the extent paragraph 36 states conclusions of law, no response is required.

37.  The Individual Defendants deny that Plaintiff was “stonewalled” and are
without knowledge or information sufficient to state a belief as to what Plaintiff discovered
through his consultation with an attorney. Accordingly, the Individual Defendants deny the
allegations as stated contained in paragraph 37. To the extent paragraph 37 states conclusions of
law, no response is required.

38. To the extent that Plaintiff characterizes a writing by Andrew R. Prusky,
Esq., the Individual Defendants say that it is improper for Plaintiff to cite or refer to a
communication expressly made subject to F.R.E. 408. The Individual Defendants say further

that the allegations of paragraph 38 should be stricken.
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39.  The Individual Defendants deny the allegations contained in paragraph 39.
To the extent paragraph 39 states conclusions of law, no response is required. To the extent that
Plaintiff characterizes the Plan, the Trust and/or any documents appurtenant thereto, the
Individual Defendants refer to those documents for accuracy as to its content except for the
scrivener's error described in the Separate Defenses section herein.

40. The allegations set forth in paragraph 40 are not directed at the Individual
Defendants and, therefore, no response is required. To the extent an answer is deemed required,
the Individual Defendants deny the allegations contained in paragraph 40. To the extent
paragraph 40 states conclusions of law, no response is required. To the extent that Plaintiff
characterizes the Plan, the Trust and/or any documents appurtenant thereto, the Individual
Defendants refer to those documents for accuracy as to its content except for the scrivener's error
described in the Separate Defenses section herein.

41,  The allegations set forth in paragraph 41 are not directed at the Individual
Defendants and, therefore, no response is required. To the extent an answer is deemed required,
the Individual Defendants deny the allegations contained in paragraph 41. To the extent
paragraph 41 states conclusions of law, no response is required. To the extent that Plaintiff
characterizes the Plan, the Trust and/or any documents appurtenant thereto, the Individual
Defendants refer to those documents for accuracy as to its content except for the scrivener's error
described in the Separate Defenses section herein.

42, The Individual Defendants admit that certain transfers out of and into the
Foamex Stock Fund were made during the dates stated, and refer to the Trustee's records for
accuracy as to composition of the Stock Fund on any given date. They make no response to the

remaining allegations which are not directed at them and as to which no response is required. To
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the extent an answer is deemed required, the Individual Defendants deny the remaining
allegations of paragraph 42. To the extent paragraph 42 states conclusions of law, no response is
required.

43, To the extent paragraph 43 states conclusions of law, no response is
required. The Individual Defendants deny the allegations contained in paragraph 43.

44, To the extent paragraph 44 states conclusions of law, no response is
required. The Individual Defendants deny the allegations contained in paragraph 44.

AS TO THE FIRST COUNT

45, The Individual Defendants incorporate their responses to paragraph 1
through paragraph 44 as if set forth at length herein.

46.  Paragraph 46 states conclusions of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations
contained in paragraph 46.

47,  Paragraph 47 states a conclusion of law to which no response is required.
To the extent Plaintiff cites and quotes 29 U.S.C. § 1104(a), the Individual Defendants answer
that 29 U.S.C. § 1104(a) speaks for itself.

48.  No response to the legal citation and quotation contained in paragraph 48
is required. To the extent an answer is deemed required, the Individual Defendants answer that
29 U.S.C. § 1109(a) speaks for itself.

49.  Paragraph 49 states conclusions of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations

contained in paragraph 49,

10
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50. To the extent that Plaintiff characterizes the Plan, the Individual
Defendants refer to the Plan for accuracy as to its content except for the scrivenet's error
described in the Separate Defenses section herein. To the extent that Plaintiff characterizes Form
11-K filed with the SEC on or about June 29, 2006, the Individual Defendants refer to the Form
11-K for accuracy as to its content. The Individual Defendants deny the remaining allegations
contained in paragraph 50.

51.  Paragraph 51 states a conclusion of law to which no response is required.
To the extent an answer is deem required, the Individual Defendants deny the allegations
contained in paragraph 51.

52.  Noresponse is required to the factual characterizations and the legal
conclusion contained in paragraph 52. To the extent an answer is deemed required, the
Individual Defendants deny Plaintiff is entitled to any relief.

AS TO THE SECOND COUNT

53.  The Individual Defendants incorporate their responses to paragraph 1
through paragraph 52 as if set forth at length herein,

54.  Paragraph 54 states conclusions of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations
contained in paragraph 54.

55. Paragraph 55 states conclusions of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations
contained in paragraph 55,

56.  The Individual Defendants deny the allegations contained in paragraph 56.

11
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57.  Paragraph 57 states a conclusion of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations
contained in paragraph 57,

58.  Paragraph 58 states a conclusion of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations
contained in paragraph 58.

59, The Individual Defendants deny the allegations contained in paragraph 59.

AS TO THE THIRD COUNT

60. The Individual Defendants incorporate their responses to paragraph 1
through paragraph 59 as if set forth at length herein.

61. The Individual Defendants admit that they were employed by Foamex L.P.
The remaining allegations of paragraph 61 constitute conclusions of law to which no response is
required. To the extent an answer is deemed required, the Individual Defendants deny the
remaining allegations of paragraph 61.

62. Paragraph 62 states a conclusion of law to which no response is required.
To the extent an answer is deemed required, the Individual Defendants deny the allegations
contained in paragraph 62.

AS TO THE FOURTH COUNT

63. The Individual Defendants incorporate their responses to paragraph 1
through paragraph 62 as if set forth at length herein.

64.  No response to the legal citation and quotations contained in paragraph 64
is required. To the extent an answer is deemed required, the Individual Defendants answer that

29 U.S.C. § 1103(a)(1) speaks for itself.

12
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