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AGREEMENT TO SETTLE CLAIMS

Gabriel, et al. v. Nationwide Life Ins. Co.

This Agreement to Settle Claims (“Agreement”) is between the “Class” (as
defined below) and Nationwide Life Insurance Company (“Nationwide”). Nationwide
and the Class are collectively “the Parties.” This Agreement is a full expression of the
agreements between the Parties.

RECITALS

This Agreement is made with reference to the following facts:

John Gabriel, Ruth Bjorklund and Lauren Gustafson-Omer (“Plaintiffs”)
commenced an action on April 15, 2009, entitled Gabriel, et al. v. Nationwide Life Ins. Co.,
Cause No. 09-CV-00508-JCC (“the Action”), in United States Federal District Court for
the Western District of Washington, on behalf of themselves and all similarly situated
individuals, alleging that Nationwide sold them an unauthorized fixed-indemnity
policy and violated the Washington Consumer Protection Act, RCW 19.84 et seq.

Nationwide denied that the Plaintiffs’ claims could be resolved on a class-wide
basis. Nationwide denied that (a) the fixed-indemnity policies were “illegal,” (b)
rescission was a proper remedy for any alleged violations of the Washington Insurance
Code, (c) reformation of the fixed-indemnity policies could resemble Washington’s
statutorily defined “Basic Health Plan,” and (d) reformation would entitle Plaintiffs or
members of the putative class to any damages. Nationwide denied that it violated the
Washington Consumer Protection Act. Nationwide denied any wrongdoing giving rise
to liability to Plaintiffs or any putative class members.

A trial was scheduled to commence in the Action on October 18, 2010.

The parties have engaged in extensive, arms-length negotiations, including

exchanging numerous mediation briefs addressing the Parties” respective factual and
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legal arguments, and conducting mediation before an impartial mediator, Thomas
Harris, regarding the settlement of all claims raised or implicated by the Action.

Based on extensive analysis of the facts and the law applicable to Plaintiffs” and
the putative class members’ claims, and taking into account the extensive burdens and
expense of litigation, including the risks and uncertainties associated with protracted
trials and appeals as well as the fair, cost-effective and assured method of resolving the
claims of the putative class, Plaintiffs and counsel for the putative class have concluded
that this Agreement provides substantial benefits to the Class and is fair, reasonable,
adequate and in the best interests of the Class.

Nationwide has similarly concluded that this Agreement is desirable in order to
avoid the time, risk and expense of defending against protracted litigation, and to
resolve finally and completely the pending and potential claims of Plaintiffs and
members of the putative class.

Under the terms of this Agreement, the Parties intend to resolve any and all
claims by Plaintiffs and all putative class members against Nationwide relating in any
way to the coverage of Washington residents under the fixed-indemnity policies
addressed by the Action.

This Agreement is for settlement purposes only, and neither the fact of, nor any
provision contained in, this Agreement nor any action taken hereunder shall constitute,
be construed as, or be admissible in evidence as any admission of the validity of any
claim or any fact alleged by Plaintiffs in this Action, or in any other pending or
subsequently filed action, or of any wrongdoing, fault, violation of law, or liability of
any kind on the part of Nationwide, or admission by Nationwide of any claim or
allegation made in this Action or in any action, or admission by any of the Plaintiffs,
members of the Class, or Class counsel, of the validity of any fact or defense asserted
against them in the Action or in any action. This Agreement shall, however, be
admissible in any action or proceeding to enforce the terms of this Agreement.

JOINT MOT. TO APPROVE SETTLEMENT, ETC. — 21
[Case No. 09-CV-00508-JCC]



Case 2:09-cv-00508-JCC  Document 25-2  Filed 04/23/2010 Page 4 of 25

This Agreement is without prejudice to the rights of Nationwide to (i) oppose
certification in the Action if this Agreement or the Class is not approved by the Court;
(ii) oppose certification in any other proposed or certified class action; or (iii) use the
certification of the Class to oppose certification of any other proposed class arising out
of or related to the claims asserted in the Action.

AGREEMENT

1. Settlement Amount. The parties have agreed to settle the Action for
$1 million (the “Settlement Amount”). The Settlement Amount shall be paid into a
segregated trust account pursuant to the terms of Paragraph 5 of this Agreement (the
“Settlement Fund”). The Settlement Fund shall be used to: (a)reimburse Class
Members for, at each Class Member’s option, either: up to, but not exceeding,
100 percent of their actual out-of-pocket expenses incurred for medical services that
would have been covered under the Basic Health Plan, excluding an implied $1500
calendar year annual deductible (“Reformation Remedy”) or for the premiums paid on
their behalf to Nationwide (“Rescission Remedy”), pursuant to the terms of Paragraphs
8-13 of this Agreement; (b) pay the costs of administering the notice and claims process,
including dispute resolution pursuant to paragraph 13 of this Agreement and
verification; (c) pay attorneys’ fees and costs in an amount approved by the Court;
(d) pay an incentive award to the Class representatives, if such an award is approved by
the Court; and, (e)if there are any surplus funds, provide per capita distribution,
pursuant to paragraph 11. The Settlement Fund will be the sole source for all recovery
in this matter. Payment of the Settlement Amount into the Settlement Fund as specified
herein represents Nationwide’s sole financial obligation under the Agreement, except as
necessary to provide information to Class counsel in order to comply with Paragraph 7

of this Agreement.
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2. Fee Application/Incentive Awards. Class counsel shall apply for
attorneys’ fees pursuant to the common fund doctrine as a percentage of, and to be paid
from, the Settlement Fund. They shall also apply for cost/expense reimbursement and
for incentive awards for the Plaintiffs, all from the Settlement Fund. The sole source of
recovery of any attorneys’ fees, costs, or incentive awards shall be from the Settlement
Fund.

3. Process for Obtaining Final Court Approval of the Settlement Agreement.
In order to obtain final court approval of the Settlement Agreement, the parties agree
that the following steps will be taken:

(@@  Within twenty-one (21) days of execution of this Settlement
Agreement, Class counsel and Nationwide will prepare and file a Joint Motion for
Preliminary Approval of the Settlement Agreement. Such Motion will ask the Court to
(1) find preliminarily that this Agreement is a fair and reasonable compromise of the
claims asserted in the Action; (2) order that notice of the settlement and an opportunity
to exclude themselves from the Class be provided to Class Members; (3) declare that the
content of the proposed notice and the mechanisms of communicating such notice meet
the requirements of Court rules and the Due Process Clause with respect to all
individuals meeting the Class definition; (4) establish a date by which individuals
meeting the Class definition must exclude themselves from the Class (“opt out”);
(5) schedule, at least fourteen (14) calendar days prior to the settlement hearing, a date
by which any Class Member who objects to the terms of this Agreement may file
written objections to this Agreement with the Clerk of the Court and serve such
objections on Class counsel and Defendants; (6) schedule a final settlement hearing date
at which any Class Member, who meets other requirements established by the Court,
may appear in order to object to the fairness, adequacy, or reasonableness of this
Agreement or to any order or findings of the Court; (7) strike the trial date and all
deadlines under the existing case schedule; and (8) modify the existing Confidentiality
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Order to require Nationwide to disclose private and confidential identifying and
medical information about the Class Members to Class counsel in order to provide
notice to Class Members and administer the Settlement if finally approved.

(b) At the same time, Plaintiffs will move for certification of a
Settlement Class (the “Class”), with Plaintiffs as Class representatives and Sirianni
Youtz Meier & Spoonemore as Class counsel. Class counsel will provide Nationwide a
draft to review prior to filing. Nationwide will not oppose the certification of a

Settlement Class. The Class and Class period will be defined as:

All individuals who were covered by Nationwide Life
Insurance Company under a fixed-indemnity policy between
April 16, 2003, and November 23, 2009, and who were
Washington residents at the time in which they enrolled or re-
enrolled in the Nationwide policy.

The parties estimate that approximately 1037 individuals meet the class definition.
Individuals who meet the Class definition and do not opt out of the settlement class are
“Class Members.”

(c) Class counsel will also prepare a Notice of Settlement, opt-out form
and claim form to attach to the Joint Motion for Preliminary Approval of the Settlement
Agreement and the Motion for Certification of the Settlement Class.

(d)  If the Court preliminarily approves the Settlement Agreement and
certifies the Settlement Class, Class counsel will send the Notice of Settlement, opt-out
form and claim form to all individuals meeting the Class definition identified by
Nationwide. Class counsel will exercise reasonable diligence to confirm the accuracy of
the addresses for Class members provided by Nationwide. The costs and charges
associated with providing the Notice, opt-out and claims forms will be borne by Class
counsel and will be considered a cost to be paid out of the Settlement Fund, if the
Settlement Agreement is approved. The Notice of Settlement and opt-out form will

inform individuals meeting the Class definition that they must indicate whether they
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will opt-out of the settlement class before a date certain, which must occur at least
twenty-eight (28) days before the scheduled Settlement Hearing. Class Members do not
need to file their claims in advance of the Settlement Hearing. Claims will not be
processed or paid until after the Court’s entry of a final order and judgment that
approves of the Settlement Agreement and, if an appeal is taken of the Court’s final
order and judgment regarding issues other than attorneys fees, until the final resolution
of any appeal. See 5.

(e) Class counsel will report to Nationwide the identities of any
individuals meeting the Class definition who choose to opt-out from the proposed class
(“Opt-out report”). The Opt-out report will be provided to Nationwide within seven (7)
days of the opt-out deadline.

(f) If the Opt-out report triggers the cancellation option described in
918, and Nationwide decides to cancel the Settlement Agreement, Nationwide must
provide written notice of cancellation by no later than fourteen (14) calendar days after
receipt of the Opt-out report. If Nationwide does not provide written notice of
cancellation by this deadline, it will be deemed to have waived its option to cancel the
Settlement Agreement.

(g)  Unless the Court directs otherwise, all objections to the Settlement
Agreement shall be submitted in writing to the Court, Class counsel, and counsel for
Nationwide no less than fourteen (14) calendar days in advance of the Settlement
Hearing. Any objections not so submitted shall be waived. Anyone wishing to appear
at the Settlement Hearing to object to the settlement must so specify in his or her written
objections, unless the Court orders otherwise.

(h)  Before the Settlement Hearing, the parties will jointly file a Motion
for Final Approval of the Settlement Agreement.

4. Final Judgment. 1f the Court approves this Agreement following the
Settlement Hearing, the Court will enter a final order and judgment (“Judgment”) that
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approves this Agreement and awards attorneys’ fees and costs, and incentive awards (if
any). If the Court fails to approve this Agreement at or as a result of the Settlement
Hearing, or if appellate review is sought of the Court’s Judgment and, on such review,
such Judgment is not substantially affirmed, then the Agreement shall be void as of the
date of such non-approval or non-affirmation, and the parties shall return to the Court
to seek their remedies through further judicial proceedings, all without any prejudice to
their respective rights or positions as of November 23, 2009. If the parties then reach a
different settlement agreement, the parties will submit it to the Court. From time to
time, as requested by Class counsel or its designee, the Court will be asked to separately
review and, if reasonable, approve disbursements for the fees and costs of notice and
claims administration until the conclusion of the claim process, at which point a final
disbursement will be submitted to the Court and approved, if reasonable. No amounts
shall be disbursed from the Settlement Fund without Court approval.
5. Nationwide’s Funding Obligations.

(@@ No Appeal: If no appeal is taken from the Court’s Judgment
approving the Settlement Agreement, then Nationwide shall pay the Settlement
Amount into a segregated trust account established by Class counsel fifteen (15)
calendar days after the time has run for appeal of the Court’s Judgment. The trust
account established by Class counsel shall then be used for the Court-approved
payment of Court-awarded fees, costs, incentive awards, costs of administration
(including the dispute resolution process pursuant to paragraph 13 of this Agreement
and verifications) and payments to Class Members. After fees, costs, incentive awards,
costs of administration and payments to Class Members have been made, all surplus
funds, if any, remaining in the trust account shall be disbursed as described in 9§ 11.

(b)  Appeal on Attorneys’ Fees Only: If the amount of attorneys’ fees

and/or costs awarded Class counsel are appealed but no other issues are appealed, then

Nationwide shall pay the Settlement Amount into a trust account established by Class
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counsel fifteen (15) calendar days after the date on which the time has run for appeal of
the Court’s Judgment. If the amount held in trust is sufficient to pay the costs of
administration, incentive awards, 100 percent of the claims to which Class Members are
entitled under Paragraphs 8, 9 and 12 of this Agreement, and the fees sought by Class
counsel, then the trust account established by Class counsel shall be used for the Court-
approved payment of incentive awards, costs of administration and payments to
claimants. The disputed attorneys’ fees portion shall be retained in trust until the
resolution of any appeal. At the final resolution of all appeals on fees or costs, the fees
awarded by any appellate court, or a trial court upon remand, shall be paid to Class
counsel from the funds held in trust, together with interest (if any) generated on those
funds. After fees, costs, incentive awards, costs of administration and payments to
Class Members have been made, any surplus funds remaining in the trust account shall
be disbursed as described in § 11. If the amount held in trust is insufficient to pay the
costs of administration, incentive awards, payments to Class Members without
deduction, and the fees sought by Class counsel, then Class counsel shall continue to
administer the process, and the costs of administration shall be paid from the
Settlement Fund. The fees, costs, incentive award and payments to Class Members will,
however, not be paid from the trust fund until the final resolution of any appeal.

() All Other Appeals of the Court’s Approval of the Settlement

Agreement: If the Court’s approval of this Agreement is appealed on an issue other
than attorneys’ fees and/or costs, then Nationwide shall pay the Settlement Amount
into a trust account established by Class counsel within fifteen (15) calendar days after
the time has run for appeal of the final resolution of the last remaining appeal that
substantially upholds this Agreement. For the purpose of this Agreement, the final
resolution shall not be considered “substantially affirmed” or “substantially upheld” if
it alters the Class Members subject to this Agreement, the scope of the release set forth
in Paragraph 15, Paragraph 16 of this Agreement, the financial obligations of
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Nationwide, or the parties’ rights to cancel the Agreement under Paragraphs 17 and 18,
or otherwise impacts Nationwide’s potential liabilities going forward. The trust
account established by Class counsel shall then be used for the payment of Court-
awarded fees, costs, incentive awards, costs of administration and payments to Class
Members. After fees, costs, incentive awards, costs of administration and payments to
Class Members have been made, and at the close of the process, any surplus funds
remaining in the trust account shall be disbursed as described in ¢ 11.

6. Administration of the Claims Process. All costs and charges associated
with the administration of the claims process will be paid from the Settlement Fund.
Class counsel will administer the claims process, or (at Class counsel’s option) retain a
claims processor to do so. Class counsel or its designee has full authority to approve
claims submitted under the claims process. In addition to fees and costs that may be
awarded under 42 of this Agreement, Class counsel or its designee shall be
compensated for claims administration in a reasonable amount to be reviewed and
approved by the Court. All associated costs, including, but not limited to, postage,
publication, employing a claims processor, the dispute resolution process pursuant to
paragraph 13 of this Agreement and verification shall come from the Settlement Fund.
In addition, Class counsel’s time and expenses in connection with the notice and claims
process, etc., shall be paid from and only from the Settlement Fund, and only to the
extent approved by the Court.

7. Nationwide’s Role in the Claims Process. Nationwide has provided
unredacted copies of its “Exhibit 1” and all claims documents submitted to Nationwide
on behalf of individuals meeting the Class definition during the claims period, to assist
Class counsel or its designee with claims administration. To the extent that Class
counsel or its designee identifies additional information that is reasonably necessary to
administer the claims process and is not within its possession, custody or control, but is
within Nationwide’s possession, custody, or control, Nationwide, at its expense, shall
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employ reasonable efforts to provide such information to Class counsel promptly after a
request is made in writing by Class counsel or its designee. Nationwide will have no
other role or responsibility in the claims process. Nationwide has no liability for the
claims process or claims paid. Regardless of the individual or aggregate dollar amount
of claims approved by Class counsel or its designee, the Settlement Amount will not
change.

8. Claims. Class Members, as defined in ¢ 3 (b) or otherwise ordered by the
Court, shall be entitled to either (1) the Rescission Remedy - i.e., reimbursement for up
to, but not exceeding, 100 percent of the premiums paid by them or on their behalf to
Nationwide for any fixed-indemnity policy; or (2) the Reformation Remedy - i.e., an
amount up to, but not exceeding, 100 percent of their actual out-of-pocket expenses for
medical services that would be covered under the Basic Health Plan as administered by
the Washington State Health Care Authority that was rendered to them and their
dependents during the period in which they were Washington residents and covered by
the fixed-indemnity policy between the dates of April 16, 2003 and November 23, 2009,
inclusive, less an implied $1,500 annual deductible (“Reformation Remedy”). The
Reformation Remedy will not reimburse Class Members for the cost of medical services
to the extent Nationwide provided payments under the fixed-indemnity policy, or if
such costs were covered by other insurance, Medicare or Medicaid, waived, written off,
deemed charity care or otherwise not collected or collectable by Class Members’
medical providers. Class Members who received a Notice in May, 2009 informing them
that their Nationwide medical policy was not comprehensive health care insurance will
not be eligible to receive compensation for premiums paid or medical expenses incurred
after July 1, 2009, as described below in subpart (a).

(@) Class Members who received a notice from Nationwide in May,

2009. Nationwide certifies that it sent the currently enrolled, primary insured Class

Members a disclosure form (N 5399-5401) in May, 2009. For the purposes of this
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Settlement Agreement, the disclosure form is presumed to have been “received” by the
primary insured to whom it was mailed and the Class Members in their families. The
Class Members who were sent the disclosure form are listed in Nationwide’s
documents labeled N 5719-5723. The disclosure form was sent to the primary insured
at the primary insured’s last known address. The disclosure form informed the Class
Members that the Nationwide medical plan was not comprehensive health care
insurance and would not cover the cost of most hospital and other medical services.
The parties agree that the Class Members who received the disclosure form will not be
eligible to receive compensation for premiums paid or medical expenses incurred after
July 1, 2009. Any Class Member who disputes that they received the disclosure form, or
otherwise claims that he or she should be eligible to receive compensation for
premiums paid or medical expenses incurred after July 1, 2009, may utilize the dispute
resolution process in §13.

9. Family Coverage. Some Class Members were or are enrolled in
Nationwide’s fixed-indemnity policies as a family (i.e., one member of the family was
insured through Nationwide as part of his or her employment and opted to also insure
his or her spouse and/or dependent children under the plan) (“Family Coverage”).

(@@  Family Election of Remedy. If any Class Member who has Family

Coverage submits a claim for the Reformation Remedy, then all of his or her family
members will be determined to have opted for Reformation. Should any dispute arise
regarding the election or proper payment of claims to Class Members who had Family
Coverage, such dispute will be referred to the dispute resolution process in 13.

10.  Insufficient Funds. In the event that insufficient funds exist to pay
attorneys’ fees, costs, costs of administration, incentive awards and submitted claims at
100 percent, then Class Members shall be paid on a pro rata basis after the payment of
attorneys’ fees, costs, incentive awards, and costs of administration, including the
dispute resolution process pursuant to paragraph 13 of this Agreement and verification.
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11.  Surplus Funds. If any surplus funds exist after the payment of attorneys’
fees, costs, incentive payments, costs of administration, and claims at 100 percent, the
surplus funds shall be distributed on a per capita basis to Class Members.

12.  Claim Forms.

(@) Completion of Claim Form. Class Members (or their court-

appointed representatives, guardians, attorneys-in-fact, parents (if minors, trustees,
legal personal representative or executor of their estate) may submit a claim form in the
format drafted by Class counsel and approved by the Court to receive payment from
the claims process. The Class Member(s) must declare or certify, under penalty of
perjury, that the information submitted on the claim form is true and correct. Class
counsel shall propose to the Court an exemplar claim form for its review and approval
as part of the Motion for Preliminary Approval of the Settlement Agreement. See ¢ 3(c)
above. Class counsel shall also propose claim submission dates and deadlines for the
Court’s review and approval.

(b)  Election of Remedies: Each Class Member who submits a Claim

Form must elect whether to proceed under the Rescission or Reformation Remedy. If
one Class Member who received Family Coverage elects for reformation, then all of his
or her family members will be determined to have opted for Reformation. See 9 9.

(c) Confirmation of Election of Remedies: The Court-approved claim

form will include the amount of premium paid on behalf of each Class Member, as
calculated by Class counsel based upon Nationwide’s “Exhibit 1” document. The claim
form will also include the total amount of written claims submitted to Nationwide by
the Class Member or on the Class Member’s behalf during the Class Period during the
period in which they were Washington residents and covered by the Nationwide fixed-
indemnity policy, as calculated by Class counsel based upon claims forms provided by
Nationwide to Class counsel. Class Members who received Family Coverage will be
provided this information for their entire family.
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(d) Class Members Opting for Rescission Remedy: Class Members

may opt for the Rescission Remedy by submitting a Court-approved claim form. Class
Members who agree with the amount of premium identified on the claim form may
return the form without any additional documentation. Class Members opting for the
Rescission Remedy who dispute the amount of premium calculated based upon
Nationwide’s “Exhibit 1” may submit additional adequate documentation tending to
show the amount paid for their premiums (e.g., paystubs, letters from employers, etc.).
Claims for Rescission may be made only for premiums paid during the Class Period.

(e) Class Members Opting for Reformation Remedy: Class Members

may opt for the Reformation Remedy by submitting a Court-approved claim form. On
the form, the Class Member must indicate that they seek reimbursement for medical
expenses actually incurred by the Class Member during the Class period. The medical
expenses must be for services that would have been covered by the Basic Health Plan at
the time that the expense was incurred. The Reformation Remedy will not reimburse
Class Members for the cost of medical services to the extent Nationwide provided
payments under the fixed-indemnity policy, or if such cost was covered by other
insurance, Medicare or Medicaid, waived, written off, deemed charity care or otherwise
not collected or collectable by Class Members” medical providers. Reformation claims
will have an implied $1,500 annual deductible as described in subpart (1) below.

(1)  All Class Members opting for the Reformation Remedy must
produce proof that they have paid at least $1,500 in out-of-pocket medical expenses that
would have been covered by the Basic Health Plan for themselves and their dependents
for each calendar year during which they seek reimbursement for medical expenses.
Alternatively, the first $1,500 in unpaid medical expenses for services that would have
been covered by the Basic Health Plan per calendar year of coverage will not be paid.
Each Class Member seeking reformation will be subject to a $1500 implied annual

deductible, even if the Class Member’s coverage was Family Coverage.
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(2)  Acceptable Forms of Proof: Acceptable forms of proof that

Class Members have incurred medical expenses include, but are not limited, to the
following: a receipt reflecting payment to medical provider, a letter from a provider
attesting to the fact of treatment on a given date(s) and payment for same in a certain
dollar amount, a copy of a cancelled check, a copy of a credit card statement reflecting
payment, or a copy of financial records from a provider indicating that certain services
were rendered and certain payments were made or an invoice identifying an amount
still unpaid to a health care provider. If a claim requesting reimbursement is supported
by such proof, it is entitled to a rebuttable presumption of validity.

(3)  Inadequate Proof of Claims: To the extent that a claim is not

supported by acceptable proof as described in 9§12 (c)(3), above (or proof of a
comparable nature), the claim may be returned to the claimant with a letter requesting
such documentation within a reasonable amount of time, in the discretion of Class
counsel or its designee.

4) Confirming Election: Class counsel or its designee will

confirm the election of any Class Member who elects the Reformation Remedy when
the Claim Amount for Reformation is less than the Class Member’s Claim Amount for
Rescission, (or in the case of Family Coverage, Class counsel or its designee will confirm
the election with all affected family members). Class counsel or its designee will
provide the Class Member(s) with the opportunity to change their election to Rescission
if the Class Member(s) submit a new Claim Form by a certain date. In the event there is
disagreement among Class Members in the same family who have Family Coverage as
to the election or payment of claims, the dispute will be referred to the dispute
resolution process in §13.

) Investigation of Claims: Class counsel or its designee may (but

need not) independently investigate any claim. The submission of a claim form shall
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constitute agreement, by the claimant, that Class counsel or its designee may undertake
the referenced investigation.

(g) Class Members Who Do Not Submit Claim Forms: Class members

who do not submit Claim Forms will be presumed (1) to choose the Rescission Remedy
and (2) to agree that the amount listed in their Notice letter, describing premium paid
on behalf of each Class Member, as calculated by Class counsel based upon
Nationwide’s “Exhibit 17 document, is correct. This presumption does not apply if the
Class member who fails to submit a claim form has Family Coverage and one family
Class Member opts for the Reformation Remedy. See 9 (a) above.

(h)  Any funds remaining unclaimed in the Settlement Fund after three
years from the date the Settlement Claims are disbursed, shall be considered
“unclaimed property” pursuant to the Uniform Unclaimed Property Act, RCW 63.29 et
seq., and delivered to the State of Washington to be distributed according to statutory
requirements.

13.  Dispute Resolution Rights. A Class Member may dispute the denial of
any claim or any part of any claim, or seek resolution of a dispute over either election or
payment of claims between Class Members who are a family with Family Coverage by
submitting notice to Class counsel or its designee. The deadline for submitting the
request for dispute resolution shall be stated in the letter to the Class Member, which
will be at least twenty (20) calendar days from the mailing of the notice informing the
Class Member that some or all of the claim was denied, and/or that a Class Member
who is a family member with Family Coverage elected the Reformation Remedy. Class
counsel or its designee may either (1) approve the disputed claim or (2) submit the
dispute to an independent arbitrator, to be approved by the Court to resolve such
disputes. Class counsel and Nationwide jointly nominate Judge George Finkle (ret.) at
Judicial Dispute Resolution, LLC to be the independent arbitrator and will seek Court
approval of this selection. The decision of the independent arbitrator shall be final and
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binding. The costs of the dispute resolution process shall be paid from the Settlement
Fund as an administrative cost.

14.  Integration and Enforceability. This is a fully enforceable agreement,
which incorporates the entire agreement of the parties and which is intended to express
the full and final agreement of the parties with respect to the subjects covered. Any
change in this Agreement must be in writing and signed by both parties.

15.  Release. Upon entry of the Judgment (described in 9 4) by the Court, the
resolution of any appeal, and payment of the Settlement Amount into the trust account,
the Class and each Class Member fully and finally releases Nationwide and its affiliates,
subsidiaries, and parent companies, and its and their directors, successors, assigns,
transferees, officers, servants, employees, and all other persons or entities in active
concert or participation with Nationwide regarding the subject matter of this Action
from all obligations and liability arising out of claims by the Class or any individual
Class Member to the extent that such claims were or could have been asserted against
Nationwide by the Class or any individual Class Member with respect to the sale,
marketing or administration of any fixed-indemnity policies during the Class period.
Claims released by the Class and each Class Member include, but are not limited to:
insurance claims, such as “bad faith,” claims for fraud, contract claims such as breach of
contract, reformation or rescission, claims under consumer protection statutes such as
the CPA, and tort claims, such as misrepresentation or intentional or negligent infliction
of emotional distress, as well as any claims or alleged damages based upon claims that
the fixed-indemnity policies were noncreditable coverage. The Class and each Class
Member also releases any entitlement to benefits payable under Nationwide’s fixed-
indemnity policies during the Class Period but not yet paid. The Class and each Class
Member do not release Nationwide for its obligations to Class Members who continued
to be enrolled in a Nationwide fixed-indemnity policy after November 23, 2009 related

to benefits to which they are entitled under the policy after that date or claims arising
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after that date. Claims of individuals who meet the Class definition but who properly
opt out of the Class shall not be released.

16.  Non-Admission of Fault. Neither the Agreement, nor any document
prepared to effectuate the settlement, may be construed or used as evidence of, or raise
any presumption or inference of any admission to or concession by Nationwide, to any
fault, wrongdoing or liability in any amount, degree or kind whatsoever, or the
suitability of this Action for class treatment under F.R.C.P. 23.

17.  Certification. Nationwide certifies that it exercised due diligence in
identifying the total premiums paid to Nationwide on behalf of the Class and certifies
that to the best of its knowledge, the “Exhibit 1” provided to Class counsel on April 8,
2010 and labeled N 5558-5718, reflecting the total premiums paid to Nationwide on
behalf of all Class Members during the Class period is accurate and complete.
Nationwide also certifies that it sent a disclosure form (N5399-5401) to the then-
enrolled, primary insured Class Members, as identified in N 5719-5723, in May 2009,
which informed them that the Nationwide medical plan was not comprehensive health
care insurance and would not cover the cost of most hospital and other medical
services. Nationwide further certifies that, to the best of its knowledge, the claims
provided to Class counsel, labeled N1 - 00001 - N1 03820 and N 04603 - N 05244, are
the complete claims that it received on behalf of Class Members for medical expenses
incurred during the Class period, as of the date the Settlement Agreement is signed. If
after the Settlement Agreement is signed, but before the conclusion of the claims
process, Nationwide receives or discovers additional information regarding the
premiums paid on behalf of Class Members during the Class period or medical
expenses incurred by Class Members during the Class period, Nationwide agrees to
forward that information to Class counsel reasonably promptly. If, during the claims
process, Nationwide’s certification is found to be inaccurate or incomplete in a manner
that represents more than a $140,000 aggregate increase in the total premiums paid
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and/or total charges reflected in the complete claims submitted on behalf of Class
Members to Nationwide, Class counsel may, at its option, cancel this Settlement
Agreement. If Class counsel decides to cancel the Agreement, it must provide written
notice of its cancellation to the Court and to Nationwide by no later than fourteen (14)
calendar days after Class members’ claims are compiled, establishing the Class’ right to
cancel, or after receiving written notice from Nationwide that Class counsel has the
right to cancel pursuant to this Paragraph. If Class counsel does not provide written
notice of the cancellation of the Agreement within 14 days of the completed compilation
of Class members’ claims establishing the Class” right to cancel, it will be deemed to
have waived its right to cancel the Agreement. In any event, the Settlement Agreement
may not be cancelled by Class counsel if any Class member’s claims have been paid or
attorneys’ fees disbursed out of the Settlement Fund. If Class counsel cancels the
Agreement, the parties shall return to the Court to seek their remedies through further
judicial proceedings, all without any prejudice to their respective rights or positions as
of November 23, 2009. The Settlement Amount, including interest, less any funds
expended for administration of the claims process, will be returned to Nationwide. If
Class counsel cancels the Agreement, nothing in this Settlement Agreement or the
papers filed with the Court subsequent to November 23, 2009, shall be construed to
constitute an admission by Nationwide of any fact or legal conclusion supporting class
certification.

18.  Excessive Opt-Outs. The parties do not anticipate that significant
numbers of the Class will opt out. Nationwide may, at its option, cancel this Agreement
(as described in 93 (f)) if either (1) the aggregate total of written claims submitted to
Nationwide under the fixed-indemnity policy by individuals who meet the Class
definition but opt out of the Class, or have one or more family members opt out of the
Class, exceeds $140,000, or (2) more than thirty (30) individuals meeting the Class

definition opt out of the Class. Class counsel will report to the Court and to
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Nationwide regarding the Class Members who chose to opt out of the Class at the end
of the designated time period. If Nationwide decides to cancel the Agreement, it must
provide written notice of its cancellation to the Court and to Class counsel by no later
than fourteen (14) calendar days after receipt of Class counsel’s “opt-out” report. If
Nationwide does not provide written notice of the cancellation of the Agreement within
14 days of receipt of the Opt-out report, it will be deemed to have waived its right to
cancel the Agreement. If Nationwide cancels the Agreement, the parties shall return to
the Court to seek their remedies through further judicial proceedings, all without any
prejudice to their respective rights or positions as of November 23, 2009. If Nationwide
cancels the Agreement, nothing in this Settlement Agreement or the papers filed with
the Court subsequent to November 23, 2009, shall be construed to constitute an
admission by Nationwide of any fact or legal conclusion supporting class certification.

19.  Binding Agreement. This Agreement shall bind and benefit all parties to
the Action, and their direct and remote successors, assigns, heirs, devisees, executors,
administrators, representatives, agents, attorneys and beneficiaries.

20.  Voluntary and Free Execution. This Agreement is executed voluntarily
and free of all duress or any other encumbrance as a compromise of any and all claims
referenced herein.

21.  Additional Documents and Cooperation. The parties shall promptly
execute such other documents as the other may reasonably request from time to time to
complete the settlement represented by this Agreement and shall cooperate reasonably
and promptly to effect the parties” intent to bring this matter to final resolution, and to
perform the requirements of this Agreement.

22.  Media. The parties and their counsel represent that they will not publicize
this Agreement through a press release, a press conference, or otherwise invite media
attention. All parties and their counsel, however, may freely discuss the terms and
conditions of the Agreement, the claims in this Action, and any publicly filed or
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publicly available information related to the Action. The Parties’ counsel agree that
they will refrain from making any disparaging or defamatory comments to the media
regarding the other parties to this litigation.

23.  Counterparts. This Agreement may be executed in one or more
counterparts, and at such time as the Agreement, or such counterparts, has been
executed by the parties, it shall be binding, even though all parties may not have, at that
time, signed a single agreement.

24.  Authorization. Counsel for the parties are expressly authorized by the
parties whom they represent to sign this Agreement, to take such action as is necessary
to effectuate this Agreement and to enter into modifications or amendments of this
Agreement that may be reasonably needed to implement this Agreement. Such
authority of Class counsel is subject to approval by the Court.

25.  Interpretation. All terms of this Agreement shall be governed by and
interpreted according to the laws of the State of Washington. None of the parties hereto
shall be considered the drafter of this Agreement or any provision thereof for the
purpose of any statute, case law, or rule of interpretation or construction that would or
might cause any provision to be construed against the drafter hereof.

26.  Continuing Jurisdiction. The Court shall retain continuing jurisdiction
over this litigation until the Settlement and all transactions contemplated herein are
completed and thereafter for the enforcement of this Agreement.

27. No Liability for Claims Against Class Counsel or its Designee.
Nationwide has no liability for any claims by Class Members or other third parties

against Class counsel or its designee.
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SIGNATURES:

NATIONWIDE LIFE INSURANCE COMPANY,
an Ohio Corporation

,—‘/
DateD: _H,. 20 10 By - %

Peter A - Colade
Its =V Pdividwal Brotechor

STATEOF __OHiIO )
) ss.
COUNTY OF _[RANKL(Y )

On this 2" day of ___APRIL 2010, before me, the undersigned, a Notary
Public in and for the State of OHD , duly commissioned and sworn,
personally appeared Peter A Golamn to me known to be the

en10gViee FResDenT of NATIONWIDE LIFE INSURANCE COMPANY, who executed the
foregoing instrument, and acknowledged the said instrument to be the free and
voluntary act and deed of NATIONWIDE LIFE INSURANCE COMPANY, for the uses and
purposes therein mentioned, and on oath stated that s/he is authorized to execute the
said instrument on behalf of NATIONWIDE LIFE INSURANCE COMPANY.

Witness my hand and official seal hereto affixed the day and year first above
written,

A, (lotiinsle Prasoee

&

3% DELILAH E. MADDEN NOTARY PUBLIC in and for the State of

* s Notary Pubc, Stete of Ohlo OHio , residing at _Cojupmpus, OKIO
%.‘, " Exphren 06.29-2013 My commission expires:

Q)
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JOHN GABRIEL Z

DATED: ?74 X 2'/(7 By LU @Q/ /

STATE OF OKLAHOMA )

) ss.
COUNTYOFTULSA )

On this day personally appeared before me, the undersigned, a Notary Public in
and for the State of Oklahoma, duly commissioned and sworn, John Gabriel, to me
known to be the individual described in and who executed the within and foregoing
instrument, and acknowledged that he signed the same as his free and voluntary act
and deed, for the uses and purposes therein mentioned.

GIVEN under my hand and official seal this ,-'%% day of Q’Q)\/Cg 20! D

2010.

NOTARY PUBLIC in and L&fo the State of
Oklahoma, residing at _\ 5‘/‘/( .
My commission expires: ( ol RO o,
2010.
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STATE OF WASHINGTON

)
) ss.
COUNTY OF KITSAP )

On this day personally appeared before me, the undersigned, a Notary Public in
and for the State of Washington, duly commissioned and sworn, Ruth Bjorklund, to me
known to be the individual described in and who executed the within and foregoing
instrument, and acknowledged that he signed the same as his free and voluntary act
and deed, for the uses and purposes therein mentioned.

| «d '
GIVEN under my hand and official seal this 2" day of A{)f‘l ‘

7’

,\W&QM

NOTARY PUBLIC in and for &e State of
<

Washington, residing at Eap
My commission expires: 3-SR0l
2010.
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LAUREN GUSTAFSON~-OMER

DATED: ,A‘”}?f’:} Ad.ele By V//},U/Wﬁw &L -
/

STATE OF OKLAHOMA )
: ) ss.
COUNTY OF TULSA )
On this day personally appeared before me, the undersigned, a Notary Public in
and for the State of Oklahoma, duly commissioned and sworn, Lauren Gustafson-
Omer, to me known to be the individual described in and who executed the within and

foregoing instrument, and acknowledged that he signed the same as his free and
voluntary act and deed, for the uses and purposes therein mentioned.

GIVEN under my hand and official seal this QQ\ day of Q U@\/QQ ;Dj O
2010.
Hcttaiml—

NOTARY PUBLIC in and for the State of
Oklahoma, residing at T sea )
My commission expires: (22 Q) 0[S
2010.
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