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HON. RICHARD A. JONES 
 

 
 
 
 
 
 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

A.D., by and through his parents and 
guardians, E.D. and H.D., individually, on 
behalf of similarly situated individuals, and on 
behalf of T-MOBILE USA, INC. EMPLOYEE 
BENEFIT PLAN, 

 Plaintiff, 

 v. 

T-MOBILE USA, INC. EMPLOYEE BENEFIT 
PLAN; T-MOBILE USA, INC.; and UNITED 
HEALTHCARE SERVICES, INC., 

 Defendants. 

 
NO. 2:15-cv-00180-RAJ 
 
MOTION FOR ATTORNEYS’ 
FEES, LITIGATION COSTS AND 
INCENTIVE AWARDS 
 
NOTED FOR CONSIDERATION: 
   January 5, 2017 at 10:00 a.m. 
 
 

I. INTRODUCTION 

Class counsel obtained a settlement from T-Mobile1 that provides class members 

with broad prospective and retrospective relief.  Before suit was filed, T-Mobile 

completely excluded Applied Behavioral Analysis (“ABA”), the standard and essential 

treatment for autism spectrum disorder (“ASD”), in its plans issued to Washington State 

beneficiaries.  See, e.g., Dkt. No. 16; Dkt. No. 17-1, p. 60; Dkt No. 21, p. 1; Declaration of 

                                                 

1 The term “T-Mobile” collectively refers to defendants T-Mobile USA, Inc. Employee Benefit Plan, 
T-Mobile USA, Inc., and United Healthcare Services, Inc. 
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Stephen Glass, M.D., ¶¶5, 9-10.  Exclusion occurred because T-Mobile took the position 

that ABA was not a covered benefit.   Dkt. No. 17-1, p. 60.  Life-changing therapy was 

simply unavailable to beneficiaries under T-Mobile’s Plan.  Glass Decl., ¶11. 

As part of the settlement, T-Mobile has now removed all exclusions to coverage.  

It affirmatively provides access to ABA providers under a clinical model developed by 

class counsel in conjunction with Seattle Children’s Hospital and the University of 

Washington.  This is a sea change for T-Mobile’s insureds with autism and their families.  

For many children, access to ABA is life-changing—even to the point of preventing 

lifelong disability:   

Access to medically necessary ABA therapy, without arbitrary 
treatment limits, age caps or exclusions, can make an enormous 
difference in the lives of children with autism.  For years, I have 
recommended these therapies knowing that for many families the 
cost and the lack of private insurance coverage put the therapies out 
of reach.  Since the series of cases brought by class counsel, 
thousands of children with ASD now have access to the key 
therapies to treat their conditions.  With T-Mobile now agreeing to 
provide ABA therapy coverage and United Healthcare’s 
announcement that it would no longer exclude ABA coverage in its 
fully insured products (and it would recommend the addition of 
ABA coverage in all the self-funded plans that it administers), the 
promise of early intervention in the lives of children can be fully 
realized for even more children.  The lives of many thousands of 
children have been and will be improved as a result widespread 
coverage for ABA.   

Glass Decl., ¶11.  The Seattle Times recognized this as well, and went out of its way to 

applaud the efforts of class counsel in ensuring that children in Washington State have 

access to ABA: 

While not a curable disorder, [autism] is treatable.  Research has 
shown that early, intensive neurodevelopmental therapies have an 
enormous long-term benefit for children as they age, and for their 
families and for society. 
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… Early intensive behavioral intervention for children with autism 
is an investment in their future.  The treatment works.  It offers a 
fuller, richer life as the child grows up. 

And it saves an estimated $1.5 million over the person’s lifetime, 
according to a 2011 study in Minnesota. . . . 

With such public interest, and a state law mandating parity, the state 
Office of the Insurance Commissioner Mike Kreidler should have 
stepped up and issued an interpretation mandating coverage, or the 
Legislature could have clarified the law. . . .  

Instead, Kreidler and the Legislature left enforcement to class-action 
lawyers, in particular attorneys Rick Spoonemore and Ele 
Hamburger. 

Spoonemore Decl. Re: Compensation Motion, Exh. A, “State Needs Mandate to Cover 

Autism Therapy,” The Seattle Times, May 21, 2014. 

In addition to this critical prospective relief, the settlement with T-Mobile 

provides for a $676,935 fund to reimburse families for care they received while 

T-Mobile’s exclusion was in place.  Dkt. No. 28-1, §§1.21, 8.1. Class counsel anticipates 

that this sum will be sufficient to pay all claims at 100% even after the payment of 

attorneys’ fees, costs and an incentive award.  Dkt. No. 34, ¶2.  Under any standard, this 

settlement, with broad prospective and retrospective components, represents a home 

run for the class.2 

                                                 

2 The benefits of this litigation, in fact, extend beyond the class members.  Before this lawsuit was filed, 
not only did T-Mobile’s Plan exclude all coverage of ABA therapy, but such exclusions were United 
Healthcare’s standard practice in both its fully insured and the self-funded plans for which it provided 
administration services.  After a settlement was reached in this lawsuit, UHC publically announced that it 
would no longer exclude ABA coverage in its fully insured products and it would recommend the addition 
of ABA coverage in all the self-funded plans that it administers.  Spoonemore Decl. re: Compensation 
Motion, Exh. B. Although UHC asserted that the change was due to “market forces,” it is likely that at least 
one of those “market forces” was the potential for similar litigation against UHC for administering self-
funded plans in violation of the federal Mental Health Parity Act.  As a result of UHC’s change, thousands 
of individuals with ASD now have access to coverage of ABA therapy in their self-funded plans, without 
the need for similar litigation. 
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For their efforts in this case, class counsel now seeks compensation in the sum of 

$236,927, or 35% of settlement fund.  See Dkt. No. 28-1, § 12.1 (agreement on fees, subject 

to court approval).  The request for 35% of just the cash fund represents less than 10% of 

the total benefit to class members, which includes not only the back benefits but also the 

value of just one year of prospective relief securing coverage of medically necessary ABA 

services.  See Vizcaino v. Microsoft Corp., 142 F. Supp. 2d 1299, 1305 (W.D. Wash. 2001) 

(“the ‘benchmark’ percentage of recovery fee is 25% of the recovery obtained, including 

future benefits.”) (emphasis added); Dkt. No. 34, p. 4 at ¶2.b.iii (in an insured 

environment the yearly benefit of ABA coverage to class members is approximately 

$2,000,000).   Class counsel also seeks reimbursement of costs, totaling $6,964.70 to date, 

and an incentive award of $10,000 for the parents of the named plaintiff. 

II. EVIDENCE RELIED UPON 

Class counsel relies upon the Declaration of Richard E. Spoonemore Re: 

Compensation, the Declaration of Stephen T. Glass, M.D, and the pleadings and files in 

this case. 

III. LAW AND ARGUMENT 

A. Attorneys’ Fees Should Be Awarded to Counsel for its Success in the Case. 

1. Legal Standard for Attorney Fee Awards 

The results-oriented percentage-of-recovery approach is generally used in 

calculating fees in common fund cases.  Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1047 

(9th Cir. 2002).  As a result, the primary consideration in the fee determination is the 

magnitude of the benefit conferred on class members.  Id. at 1302.  Accord, MANUAL FOR 

COMPLEX LITIGATION (4th), § 14.121 (“[T]he factor given the greatest emphasis is the size 

of the fund created, because ‘a common fund is itself the measure of success … [and] 

represents the benchmark from which a reasonable fee will be awarded.’”).   
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Once the size of the total benefit to the class is determined, the Court may award 

a percentage of the benefit as attorneys’ fees.  The benchmark percentage in the Ninth 

Circuit is 25% of the common fund, with the opportunity to adjust the percentage 

upwards or downwards depending on special circumstances (including exceptional 

results, the level of the risk involved in the litigation, any additional common benefits 

obtained in the settlement agreement beyond the cash fund, and a showing that the fee 

award is similar to standard fees or other similar litigation).  Vizcaino, 290 F.3d at 1050.   

Fees are awarded on the total amount made available to the class, whether 

actually claimed by the class members or not.  Boeing Co. v. Van Gemert, 444 U.S. 472, 

479-82, 100 S.Ct. 745 (1980); Williams v. MGM-Pathe Communs. Co., 129 F.3d 1026, 1027 

(9th Cir. 1997) (fees based on total value of fund secured by class counsel, not amount of 

claims made by class members on fund); Dennings v. Clearwire Corp., 2013 U.S. Dist. 

LEXIS 64021 (W.D. Wa., May 3, 2013) (Robart, J.). 

2. Class Counsel’s Request Is Below the Benchmark Because the 
Prospective Relief Alone Is Worth More than $2 Million per Year.  

The “common fund” upon which a fee award is based includes the prospective 

value received by class members due to a forced change in a defendant’s policy: 

Though in many common fund cases the size of the recovery is 
easily determined, if prospective or other nonmonetary relief is 
granted, the recovery may be difficult to evaluate.  Nevertheless, the 
fee should be based on a percentage of the value of all the relief 
obtained for the class of beneficiaries through counsel’s effort, 
whether monetary or nonmonetary. 

M.F. Derfner and A. Wolf, COURT AWARDED ATTORNEY FEES, ¶2.06, pp. 2-86-87 (2000) 

(emphasis in original).  See also A. Conte, ATTORNEY FEE AWARDS, § 2.05, p. 37 (2d ed. 

1993) (“[N]umerous courts have concluded that the amount of the benefit conferred 

logically is the appropriate benchmark against which a reasonable common fund fee 

charge should be assessed.”) (emphasis added); id., § 2.22 (all benefits should be 
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presented to court in common fund fee application).  See also Vizcaino, 142 F. Supp. 2d at 

1302 (“[T]he ‘benchmark’ percentage of recovery fee is 25% of the recovery obtained, 

including future benefits ….”); Vizcaino, 290 F.3d at 1049 (“[N]onmonetary benefits 

conferred by the litigation are a relevant circumstance” to consider when evaluating the 

total benefit of the litigation). 

The primary value to class members in this case is the prospective relief of 

coverage and access to ABA.  Many people simply cannot afford medical services when 

they are excluded.  That is particularly true with respect to ABA, which averages $56,000 

a year for a program (and running a partial program with no continuity makes little 

medical sense.)  Dkt. No. 34-1, Exh. B, p. 12, ¶E (CHBRP cost analysis).  However, when 

insureds know they have coverage, they are able to access medically necessary services.  

This is known as the “insurance effect.”  Id., pp. 10-11, ¶C (describing the “insurance 

effect” and the research documenting it).  As Frank G. Fox, Jr., Ph.D. explains, if insureds 

do not have coverage for a certain medically necessary treatment, the lack of coverage 

essentially raises the price of the service for insureds. For many insureds, the loss of 

coverage means that they will simply go without the service or they will use less of the 

service, even though the service is medically necessary.  Id. Conversely, when coverage 

is put in place, many more insureds will seek the services they need because the price of 

the service has been effectively lowered.  Id. 

As a result, in this case the value of just one year 
3 of covered care for ABA services 

alone is approximately $2,000,000.  Dkt. No. 34, p. 4 at ¶2.b.iii.  A single year’s benefit in 

an insured environment – which is what the Agreement provides – plus retroactive cash 

payment of $676,935 totals $2,676,935.  Class counsel’s fee request to this Court for 

                                                 

3 This is a very conservative estimate because, under the Agreement, there is no limit on the duration 
of the prospective relief.  Dkt. No. 28-1, § 6. 
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$236,927 is therefore less than 10% of the common benefit assuming only a single year 

of prospective coverage—well below the benchmark and the usual range. 

3. Even If Only the Cash Fund Is Considered (and No Value Is 
Attributed to the Future Benefits), the Request Is Reasonable. 

Factors that should be considered in approving a fee request include the 

following:  

(1) the result obtained;  

(2) counsel's efforts, experience, and skill;  

(3) the complexity of the issues; 

(4) the risks of non-payment assumed by counsel;  

(5) the reaction of the class;  

(6) non-monetary benefits, such as clarification of certain points 
of law; and 

(7) comparison with the lodestar.  

Vizcaino, 290 F.3d 1048-50.  All of these factors support class counsel’s request. 

a. Factor 1:  Class Counsel Achieved Extraordinary Results. 

(i) Class Counsel Obtained Broad Prospective Relief for the Class. 

The sweeping prospective relief obtained for the class speaks for itself.  It is not 

an understatement to say, as Dr. Glass does, that the prospective coverage for ABA 

without caps, exclusions, or limitations (other than medical necessity) is life-changing.  

See generally Glass Decl.  He notes that access to these services at the right time in a child’s 

life can mean the difference between little or no disability and lifelong impairment.  See 

Glass Decl., ¶¶9-11.  For class members, this benefit is far more significant than the cash 

fund.  Where, as here, class counsel’s advocacy resulted in meaningful benefits in 

addition to the cash settlement fund, an award above the benchmark would have been 
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reasonable.  Vizcaino, 290 F.3d at 1049.  Class counsel’s request for an amount at, or 

below, the benchmark is reasonable give the scope of the prospective relief obtained. 

(ii) Class Counsel Obtained a Substantial, If Not Full, Recovery 
for Class Members. 

Even considering the size of the cash fund alone, the settlement is an 

extraordinary result. The benchmark award of 25% contemplates compromise 

settlements which often result in claims awards for small fractions of a class member’s 

actual loss. When class counsel is able to recover more than a small fraction of loss for 

individual class members, courts find that the recovery is “unusual” such that an award 

beyond 30% is warranted. See In Re: Heritage Bond Litig., 2005 U.S. Dist. LEXIS 13555, *60 

(C.D. Cal. June 10, 2005) (awarding 33⅓% because of “exceptional result” in obtaining 

settlement for just 23% of class members’ losses, and citing cases awarding 33⅓% or more 

for recoveries ranging from 10% to 17% of class members’ losses).  

Here, class counsel anticipates that a full or near-full recovery can be obtained for 

participating class members.  In fact, if all claims are paid at 100%, then class members 

will get much more than was available under their insurance policies, which (unlike the 

settlement) impose copayments and coinsurance upon the insured.  Few class actions 

can claim this result.  

b. Factor 2:  Effort, Experience and Skill of Class Counsel  

Class counsel’s ability to settle this case relatively quickly, and on terms that 

provided broad and quick prospective relief, as well as retrospective relief, was directly 

related to class counsel’s extensive history and success in litigating similar cases against 

Regence, Premera, Group Health, King County, Moda and the Washington Health Case 

Authority.  In its work on behalf of children with ASD, class counsel was able to draw 

on the top Washington experts in autism and neurodevelopmental conditions, including 

Dr. Glass, one of the region’s leading pediatric neurologists; Charles Cowan, M.D., the 
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medical director of Seattle Children’s Autism Center; and Ilene Schwartz, Ph.D., the 

Director of the University of Washington’s Haring Center for Applied Research and 

Training in Education, and a local expert on the provision of ABA therapy.  Dkt. No. 30, 

¶3.  The result of this case drew heavily upon class counsel’s extensive experience in this 

area.  See generally Dkt. No. 30, ¶¶11-18. 

c. Factor 3:  The Complexity of the Issues 

“Courts have recognized that the novelty, difficulty and complexity of the issues 

involved are significant factors in determining a fee award.”  In Re: Heritage Bond Litig., 

2005 WL 1594403, *20.  Class counsel brought the first cases interpreting and enforcing 

the state Mental Health Parity Act in our state and among the very first in the country.  

Cases under the Federal Mental Health Parity Act are inherently complex, given the 

extensive regulatory system of rules and exceptions that have been promulgated to 

interpret the law.  Between the complex law and the complex medicine, these are not 

straightforward cases.  See Dkt. No. 16; Dkt. No. 21; Dkt. No. 24. 

d. Factor 4:  Risk of Non-Payment Assumed by Class Counsel 

This case was fraught with risk from the beginning.  The action was brought 

against several large companies.  While class counsel had been very successful in 

enforcing the Washington State Mental Health Care Act, T-Mobile was not subject to 

that law.  Instead, the action was brought under the far more complex Federal Parity 

Act and its byzantine set of regulations.  See Dkt. No. 8, ¶¶8-11; Dkt. No. 21, pp. 7-22. 

In addition to being risky from a legal perspective, this case posed financial risks 

to class counsel. Not only were class counsel’s fees contingent upon success, but costs 

were as well.  See RPC 1.8(e)(2) (“[I]n matters maintained as class actions only, 

repayment of expenses of litigation may be contingent on the outcome of the matter.”  

This is a significant commitment for a small law firm. See A. Conte, ATTORNEY FEE 
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AWARDS, § 2.22 (3d ed. 2012) (“special factors” include “burdens caused by the 

expenditure of time and money by a small firm”). 

These risks, on a novel legal claim under the Federal Parity Act, were far from 

typical even for a contingent fee case. Where, as here, the litigation has resulted in broad 

public policy change benefitting hundreds of Washington residents, the risks involved 

should be incentivized. In re Checking Account Overdraft Litig., 830 F. Supp. 2d 1330, 1364 

(S.D. Fla. 2011) (“[G]iven the positive societal benefits to be gained from lawyers’ 

willingness to undertake difficult and risky, yet important, work like this, such decisions 

must be properly incentivized.”).  This societal impact is particularly relevant where, as 

here, the beneficiaries of this litigation extend far beyond just the class members.  See 

fn. 2, above. 

e. Factor 5:  Reaction of the Class  

It is too early in the claims process for the Court or class counsel to conclusively 

evaluate the reaction of the class. However, the calls and emails to date are all 

supportive, with many class members taking time to express thanks to class counsel.  

This factor will be updated in a reply brief upon the close of the comment period. 

f. Factor 6:  Lodestar Cross-Check  

Through November 1, 2016, class counsel had expended $106,035 in lodestar 

attorney fees in this case.  Spoonemore Decl. Re: Compensation Motion, Exh. C (time 

detail). With an award of $236,927, the multiplier would be 2.23.  This is a modest fee 

request and a modest multiplier, particularly in relation to the sweeping prospective 

changes obtained for the class members.  See Vizcaino, 290 F.3d at 1051 (multiplier of 3.65 

“was within the range of multipliers applied in common fund cases”).  
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B. Class Counsel’s Out-Of-Pocket Costs and Expenses Should Be Reimbursed.  

Litigation costs are recoverable in a class action settlement. Staton v. Boeing Co., 

327 F.3d 938, 975 (9th Cir. 2003); In re Media Vision Tech. Sec. Litig., 913 F. Supp. 1362, 1366 

(N.D. Cal. 1996) (“Reasonable costs and expenses incurred by an attorney who creates or 

preserves a common fund are reimbursed proportionately by those class members who 

benefit by the settlement.”). The expenses are awarded “in addition to the fee 

percentage.”  A. Conte, ATTORNEY FEE AWARDS, §§ 2.08, 2.19 (3d ed. 2012); In re 

Businessland Sec. Litig., 1991 U.S. Dist. LEXIS 8962, *6 (June 18, 1991) (same; collecting 

cases).  Reimbursement of the costs is subject to the court’s determination of relevance 

and reasonableness.  Id. 

As of November 1, 2016, class counsel had incurred $6,964.70 in costs and 

advances to the claims processor.  Spoonemore Decl. Re: Compensation Motion, Exh. D. 

More costs will be incurred through the conclusion of this case, and class counsel will 

detail all those costs when the reply brief is filed.  The bulk of the expenses relates to 

payments advanced to Nickerson, the claims processor, for notice and claims 

administration.  Id.  Class counsel has been paying for all costs out of pocket, with no 

guarantee of ever being repaid if the action were lost.  Class counsel had every incentive 

to be cautious in incurring costs.  All of those costs were necessary to prosecute this 

matter or administer the settlement, and were reasonable.  

C. An Incentive Award of $10,000 Is Appropriate.  

The Ninth Circuit has established the factors to consider when reviewing 

incentive awards for named plaintiffs.  The Court must consider “the actions the plaintiff 

has taken to protect the interests of the class, the degree to which the class has benefitted 

from those actions, the amount of time and effort the plaintiff expended in pursuing the 

litigation and reasonable fears of workplace retaliation” when determining whether an 

incentive award is appropriate.  Staton, 327 F.3d at 977, citing to Cook v. Niedert, 142 F.3d 
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1004, 1016 (7th Cir. 1998).  “Because a named plaintiff is an essential ingredient of any 

class action, an incentive award is appropriate if it is necessary to induce an individual 

to participate in the suit.”  Cook, 142 F.3d at 1016 (approving a $25,000 incentive award); 

see, e.g., Louie v. Kaiser Found. Health Plan, Inc., 2008 U.S. Dist. LEXIS 78314, 18 (S.D. Cal., 

Oct. 6, 2008) (preliminary approval of a $25,000 incentive award where named plaintiffs 

“have protected the interests of the class and exerted considerable time and effort by 

maintaining three separate lawsuits, conducting extensive informal discovery, hiring 

experts to analyze discovered data and engaging in day-long settlement negotiations 

with a respected mediator”).   

Here, A.D., through his parents, dedicated substantial time, effort, and risk to 

protect the interests of the class.  See generally Dkt. No. 29.  They were very concerned 

about the risks involved in suing T-Mobile, E.D.’s employer.  Dkt. No. 29, ¶7.  They 

devoted hours winding their way through the initial claims and appeal processes, then 

were forced to spend many hours collecting material for discovery in the case.  Dkt. 

No. 29, ¶¶5-8; 11.  They were also involved in monitoring the detailed discussions over 

the ABA protocol and the overall agreement, and engaged with counsel throughout the 

litigation and settlement process.  Id.  They were model representatives, and should be 

awarded a modest incentive award of $10,000. Cook, 142 F.3d at 1016. 

IV. CONCLUSION  

In connection with the final approval hearing in this matter, class counsel requests 

that that the Court approve (1) attorneys’ fees in the sum of $236,927, (2) current 

litigation costs in the amount of $6,964.70, and (3) an incentive award of $10,000 to the 

parents of A.D. 
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DATED:  November 23, 2016. 

SIRIANNI YOUTZ  
SPOONEMORE HAMBURGER 
 
 /s/ Richard E. Spoonemore  
Richard E. Spoonemore  (WSBA #21833) 

Eleanor Hamburger  (WSBA #26478) 
Email: rspoonemore@sylaw.com 
 ehamburger@sylaw.com  

Attorneys for Plaintiff and the Class 
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 Ryan P McBride  
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