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 HON. SUZANNE R. PARISIEN 
Noted for Consideration:  May 2, 2017 

Without Oral Argument 
 

 
 
 
 
 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 
 

N.C., on her own behalf and on behalf of all 
similarly situated individuals; and L.J., on 
her own behalf and on behalf of all similarly 
situated individuals, 

 Plaintiffs, 

 v. 

WASHINGTON STATE HEALTH CARE 
AUTHORITY; PUBLIC EMPLOYEES 
BENEFITS BOARD; and DOROTHY F. 
TEETER, Administrator of the Washington 
State Health Care Authority and Chairman 
of the Public Employees Benefits Board, in 
her official capacity, 

 Defendants. 

 
NO. 16-2-08002-2 SEA 
 
PLAINTIFFS’ UNOPPOSED MOTION 
FOR: 

(1) PRELIMINARY APPROVAL OF 
SETTLEMENT AGREEMENT;  

(2) AUTHORIZATION TO SEND 
NOTICE; AND 

(3) FINAL APPROVAL PROCESS 
AND HEARING SCHEDULE  

I. INTRODUCTION 

Plaintiffs N.C., L.J. and the certified class of PEBB self-funded health benefit plan 

enrollees with Hepatitis C (“HCV”) have reached a settlement with the Washington State 

Health Care Authority (“WHCA”) over coverage for Direct-Acting Antivirals (“DAAs”).  

See Appendix A, attached hereto (“Agreement”).  The Agreement is an unqualified win 

for the plaintiffs and the class.  If approved by the Court, WHCA will not apply its 

February 25, 2015 HCV treatment policy, including its exclusion of all treatment based 

on fibrosis score.  Agreement, §6.1.1.  It will provide coverage without regard to cost or 

fibrosis scores, except as needed to determine the type, severity and chronicity of the 
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disease.  Id.  WHCA is only permitted to revise its coverage criteria in the event of a 

change in HCV treatment standards, guidance or federal Medicaid law relating to such 

coverage, through December 31, 2018.  Id.  During that time period, WHCA must provide 

class counsel with written advance notice to any change in its HCV policy.  While the 

Settlement Agreement does not include retroactive money damages for out-of-pocket 

costs for treatment, class counsel expects that most, if not all, class members went 

without care or obtained donated treatment if they were denied coverage by WHCA.  

For the very few who may have paid out of pocket for treatment, the Settlement 

Agreement preserves their right to pursue their back-benefits claims against WHCA.   

This case was one of several brought against major health insurers and the State 

of Washington by class counsel.  See, e.g., B.E. v. Teeter, 2016 U.S. Dist. LEXIS 70021 (W.D. 

Wash., May 27, 2016) (entering preliminary injunction requiring the State of Washington 

to provide Harvoni and other DAAs to a class of all Medicaid enrollees with HCV); Miller 

v. Regence BlueShield, King County Cause No. 16-2-03421-7 SEA; Kriger v. BridgeSpan 

Health Co., King County Cause No. 16-2-01672-3 SEA; Morton v. Group Health Cooperative, 

King County Cause No. 16-2-02011-9-SEA.  All of the cases have resulted in the provision 

of coverage of HCV treatment without rationing based upon fibrosis score.  Taken 

together, these cases have resulted in life-saving health coverage for thousands of 

Washington residents.   

Accordingly, plaintiffs move for an order preliminarily approving the Settlement 

Agreement.  Specifically, pursuant to Civil Rule 23(e), plaintiffs hereby move the Court 

to: 

(a) preliminarily approve the Settlement Agreement; 

(b) authorize the mailing of notice to class members; and 

(c) establish a final settlement approval hearing and process. 
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II. EVIDENCE RELIED UPON 

Plaintiffs rely upon the Declaration of Eleanor Hamburger, in addition to the 

pleadings previously filed in this case.  While WHCA does not oppose this motion, it 

does not necessarily agree with the facts or legal conclusions alleged herein. 

III. FACTS 

This case was filed on April 6, 2016.  It was brought by plaintiffs N.C. and L.J., 

two individuals diagnosed with HCV, and on behalf of similarly situated individuals 

enrolled in the WHCA self-funded health benefit plan(s) for public employees.1  Dkt. 

No. 1.  It alleged that WHCA was impermissibly rationing DAAs—breakthrough 

curative therapies for HCV—based on their cost rather than on medical efficacy.  

Specifically, it targeted WHCA’s February 25, 2015 treatment policy, which only 

authorized coverage when an enrollee’s liver had significantly degraded.  The policy did 

so despite the fact that all the medical evidence supported treating every individual 

infected with HCV.  See generally Gish Decl. (4/29/16), ¶¶8-19; B.E. v. Teeter, 2016 U.S. 

Dist. LEXIS 70021, at *12 (W.D. Wash. May 27, 2016) (“The extensive evidence provided 

by the Plaintiffs and the lack of substantial counter-evidence from the WHCA establishes 

that there is a consensus among medical experts and providers that the live-saving DAAs 

are ‘medically necessary’ for all HCV-infected persons, regardless of Fibrosis score.”). 

Immediately after filing, plaintiffs began discovery.  Nearly 9,000 pages of 

documents were exchanged.  Hamburger Decl., ¶3.  Depositions of WHCA’s Chief 

Medical Director, Dr. Daniel Lessler, its Chief Pharmacy Officer, Dr. Donna Sullivan, and 

Robert Judge, the Rule 30(b)(6) witness designated by WHCA, were taken.  Id.   

                                                 
1 Plaintiffs N.C. and L.J., both of whom suffered for years with HCV, have now received treatment:  

N.C. as a result of bringing this litigation and L.J. as a result of this Court’s August 17, 2016 Preliminary 
Injunction Order.  Both are now cured.   



 

 
PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY 
APPROVAL OF SETTLEMENT AGREEMENT, NOTICE AND 
FINAL APPROVAL PROCESS AND HEARING SCHEDULE – 4 

SIRIANNI YOUTZ  
SPOONEMORE HAMBURGER 

701 FIFTH AVENUE, SUITE 2560 
SEATTLE, WASHINGTON  98104 

TEL. (206) 223-0303    FAX (206) 223-0246 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

On April 27, 2016, defendants moved to dismiss the litigation.   On April 29, 2016, 

the plaintiffs moved for preliminary injunction and to certify a class.  On May 11, 2016, 

the plaintiffs amended their Complaint.  Shortly thereafter, on May 20, 2016, plaintiffs 

amended their motions for preliminary injunction and class certification.  Defendants 

also amended their Motion to Dismiss in light of the amended complaint. 

After both parties fully briefed the issues, oral argument was presented at a 

hearing held on June 17, 2016.  On August 17, 2016, the Court issued its preliminary 

injunction and certified the class.  See Order Granting Motions for Class Certification and 

Preliminary Injunctive Relief (8/17/16).  The Court ordered and approved notice to all 

current class members who had been denied coverage of a DAA medication and/or who 

had been identified by defendants as having a diagnosis of HCV.  Id.   

The parties’ counsel began discussing a possible settlement agreement after the 

Court’s injunctive order was entered.  Hamburger Decl., ¶2.  After an extensive 

negotiation process that included multiple telephone meetings and exchanges of drafts, 

the parties reached agreement on the form of the Settlement, subject to Court approval. 

Id.  Notice to the Court of the Settlement Agreement was provided on February 9, 2017.   

IV. OVERVIEW OF THE SETTLEMENT AGREEMENT 

This “Overview” section provides a summary of the key terms of the proposed 

Settlement Agreement.  The “Law and Argument” section of this brief then addresses 

why the Court should preliminarily approve the agreement and authorize the class 

notice package to be sent. 

A. WHCA Will Not Exclude Coverage Based on Fibrosis Score, and Will 
Return to Providing Coverage for DAAs Without Regard to Fibrosis Score. 

The proposed Agreement eliminates the rationing of DAAs based on fibrosis 

score.  Agreement, §6.1.1.  This achieves the goal of the litigation.  See Amended 

Complaint (5/11/16), ¶¶41-50.  In addition, WHCA has agreed to keep the coverage in 
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place at least until December 31, 2018.  Agreement, §6.1.1.  Any changes to the HCV 

policy must be provided to class counsel with 30 days advance written notice.  Id., §6.1.2. 

B. Notice to Class Members 

The Agreement requires WHCA to distribute notice of the settlement to all class 

members advising them of their right to obtain coverage of DAAs without regard to 

fibrosis scores.  Id., §2.2.2.1.  It also requires WHCA to establish a webpage with this 

same information.  Id.  A proposed form of notice is attached hereto as Appendix B. 

C. Notice and Treatment for Class Members Previously Denied and Still  
Enrolled on UMP 

Consistent with the promise to cease rationing DAAs based on fibrosis score, the 

Agreement provides that any currently enrolled class member who was denied under 

the previous WHCA HCV Policy shall be provided additional and special notice of his 

or her right to coverage and, assuming the individual still medically qualifies for 

coverage and is still enrolled under a self-funded health benefit plan administered by 

WHCA, “shall be approved for treatment upon request.”  Agreement, §6.2.  A draft of 

this notice is attached hereto as Appendix C. 

D. Special Notice to Class Members No Longer Enrolled on UMP and the 
Preservation of All State Law Claims for Retroactive Relief 

The Agreement provides any HCV-infected class members who were enrolled in 

a self-funded health benefit plan administered by WHCA during the class period, but 

are no longer covered, with a special notice alerting them that (1) if they get back on 

UMP, coverage of DAAs cannot be denied due to fibrosis score; and (2) they may have 

claims for back benefits, which are not released.  Agreement, §6.2.  The special notice 

also provides class counsel’s contact information.  A draft of this notice is attached hereto 

as Appendix D. 
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E. Limited Release and Preservation of Retrospective Claims 

In return for the benefits under the Agreement, the class will release all claims for 

injunctive and declaratory relief relating to WHCA’s exclusion of coverage for Harvoni 

and other similar DAAs due to fibrosis score.  Agreement, §§1.11, 3.1.1.  The release, 

however, does not extend to “claims for damages to the extent those exist outside this 

Action or of any claims that could have been brought under state law.”  Agreement, 

§1.11.  The release narrowly is limited to injunctive, declaratory and prospective relief.  

Id.   

F. Attorney Fees, Costs and Incentive Awards 

WHCA will pay class counsel’s reasonable attorneys’ fees and costs in this case.  

Agreement, §10.1.  Class counsel will provide WHCA with its time entries and rates in 

advance of making a motion for fees and costs to the Court, and WHCA can either accept 

or challenge those fees.  Id.  If WHCA accepts the amount, then class counsel will not 

seek any multiplier in its motion.  If WHCA, however, elects to contest the amount, then 

class counsel is permitted to seek a fee multiplier.  Id.  In either event, the amount of fees 

and costs must be set by the Court upon a motion made by class counsel.  The motion 

will be posted on class counsel’s webpage for class members to review in advance of the 

final approval hearing.  Agreement, §§2.2.2.2(g)(i); 10.1. 

Finally, the Agreement provides that class representatives N.C. and L.J. will 

receive modest case contribution awards in the amount of $7,500 each to represent the 

risk, work, and burden of undertaking this litigation on behalf of HCV-infected enrollees 

in the WHCA self-funded health benefit plan(s).  These awards must also be reviewed 

and approved by the Court.  Agreement, §10.2. 
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V. LAW AND ARGUMENT 

A. Legal Standards for Approval of a Class Action Settlement 

Civil Rule 23(e) provides that “[a] class action shall not be dismissed or 

compromised without the approval of the court, and notice of the proposed dismissal or 

compromise shall be given to all members of the class in such manner as the court 

directs.”  CR 23(e).  The standard is reasonableness, and the purpose is the protection of 

absent class members.  Pickett v. Holland America Line-Westours, Inc., 145 Wn.2d 178, 188, 

35 P.3d 351 (2001).  These are evaluated under the following criteria:  “the likelihood of 

success by plaintiffs; the amount of discovery or evidence, the settlement terms and 

conditions, recommendation and experience of counsel; future expense and likely 

duration of litigation, recommendation of neutral parties, if any; number of objectors and 

nature of objections; and the presence of good faith and the absence of collusion.”  Id. at 

188-89.  The purpose of the review is to ensure that class members are treated fairly and 

equitably: 

The above list is not exhaustive, nor will each factor be 
relevant in every case. Officers for Justice, 688 F.2d at 625. “The 
relative degree of importance to be attached to any particular 
factor will depend upon and be dictated by the nature of the 
claim(s) advanced, the type(s) of relief sought, and the unique 
facts and circumstances presented by each individual case.”  
Id.  This is a delicate, albeit largely unintrusive inquiry by the 
trial court. 

The court’s intrusion upon what is otherwise a 
private consensual agreement negotiated between 
the parties to a lawsuit must be limited to the extent 
necessary to reach a reasoned judgment that the 
agreement is not the product of fraud or 
overreaching by, or collusion between, the 
negotiating parties, and that the settlement, taken as 
a whole, is fair, reasonable and adequate to all 
concerned. 
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Id.  It is not the trial court’s duty, nor place, to make sure that 
every party is content with the settlement. Indeed, this would 
contravene the very nature of consensual settlements. Rather, 
the trial court should look to the possibility of inequitable 
treatment between class members. 

Id. at 189. 

Judicial review of a proposed class settlement requires two steps:  a preliminary 

approval review and a final fairness hearing.  Preliminary approval is not a commitment 

approve the final settlement; rather, it is a determination that “there are no obvious 

deficiencies and the settlement falls within the range of reason.”  Smith v. Professional 

Billing & Management Services, Inc., 2007 WL 4191749, *1 (D.N.J. 2007) (citing In re Nasdaq 

Market-Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D. N.Y. 1997)).  See also MANUAL FOR 

COMPLEX LITIGATION, Fourth (2004), §21.632 at 320.  If the agreement is preliminarily 

approved by the Court, then notice of the proposed settlement and the fairness hearing 

is provided to class members.  At the fairness hearing, class members may object to the 

proposed settlement.  The Court then decides whether final approval is appropriate. 

1. The Likelihood of Success 

The Class’s case is very strong, as underscored by the injunction issued by this 

Court, and the similar injunction issued against the State of Washington in B.E. v. Teeter, 

both rejecting the same exclusionary HCV policy.  The Settlement Agreement reflects 

that strength by requiring WHCA to continue to determine coverage without regard to 

fibrosis status, consistent with the injunction entered by this Court and by the court in 

B.E. 

2. The Settlement Terms and Conditions 

The Settlement Agreement is straightforward:  WHCA will not use a low fibrosis 

score to deny coverage to enrollees in its self-funded health benefit plan(s).  Under any 
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standard, the settlement is fair and adequate:  it achieves the very goal of the litigation 

and represents an outstanding result for the class members. 

3. Future Expense and Duration of Litigation 

Additional litigation would have substantially increased the cost of this dispute.  

There was, in fact, no point in continuing litigation when WHCA was willing to commit 

to following the Court’s injunction during the time identified in the Settlement 

Agreement, and to providing notice to class members of the change. 

4. The Settlement Was the Result of Arm’s-Length Negotiations. 

The case was resolved through direct negotiations between class counsel and 

defendants’ counsel.  Hamburger Decl., ¶2.  There was no collusion and the results 

certainly do not suggest any. 

5. There Was Sufficient Discovery. 

There was extensive written discovery exchanged by the parties, and class 

counsel took three depositions of the key witnesses for the defense.  Moreover, the 

medical standards for coverage of Harvoni and DAAs to treat HCV had been heavily 

researched and documented by class counsel, who retained multiple experts in the 

medical field.  Hamburger Decl., ¶3.  Counsel was confident that it could establish, just 

as it did in other cases, that withholding Harvoni and other DAAs was below the 

standard of medical care, and that providing coverage was “medically necessary” under 

the terms and conditions of the WHCA certificate of coverage.  The result reflects this 

reality. 

6. The Proponents of the Settlement Are Experienced in Similar 
Litigation and Recommend Settlement. 

Class counsel are very experienced in similar class action litigation and strongly 

recommend that that Settlement Agreement be approved.  Hamburger Decl., ¶4.  
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G. The Court Should Establish a Process and Hearing to Consider Class 
Comments and Objections. 

The Court should also approve the proposed notices and direct that they be 

mailed to each class member.  See Appendices B-D.  This proposed notice adequately 

summarizes the Settlement Agreement, informs class members where they can get 

further information, explains how class members can file objections, and informs class 

members of the date and time of the settlement approval hearing.  See id.  Interested class 

members will have an opportunity to consult with class counsel or an attorney of their 

own choosing.  Those who wish can get more information about the Settlement 

Agreement from class counsel.  Lastly, should any objections of substance be made, the 

Court can provide the objector with an opportunity to be heard at the final approval 

hearing. 

H. A Final Approval Hearing Should Be Set with a Scheduling Order. 

Finally, class members with comments, concerns or objections to any aspect of the 

Settlement Agreement should be provided with an opportunity to submit written 

material for the Court’s consideration.  Class members who wish to appear in person to 

address the Court with any comments, concerns or objections should also be provided 

with an opportunity to appear at a hearing before the Court decides whether to finally 

approve the Settlement Agreement. 

Class members who wish to appear in person should notify the Court and the 

parties of their desire to be heard, along with a statement of the issue or issues that they 

would like to address.  The proposed notice and proposed Order submitted with this 

motion require that such notice be given, so that the Court and the parties can consider 

and address the specific issues that class members wish to raise at the hearing.  Finally, 

the Class requests that the Court set a hearing date to consider class members’ comments 

and to decide whether the Settlement Agreement should be finally approved and 

implemented. 
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Counsel proposes that the Court issue a scheduling order along with preliminary 

approval of the Settlement Agreement.  The proposed Order, submitted herewith, 

includes a proposed schedule that includes deadlines for (1) notices to be sent; (2) class 

counsel to file for attorney fees, costs and incentive awards; (3) comments and objections 

from class members to be filed with the Court; and (4) the filing of a motion for final 

approval of the Settlement Agreement. 

VI. CONCLUSION 

Class counsel respectfully requests that the Settlement Agreement be 

preliminarily approved, notices authorized to be sent to class members, and a hearing 

set to consider final approval of the Settlement Agreement. 

DATED:  April 24, 2017. 
 
SIRIANNI YOUTZ  
SPOONEMORE HAMBURGER 

 /s/ Eleanor Hamburger  
Richard E. Spoonemore (WSBA #21833) 
Eleanor Hamburger (WSBA #26478) 
Email: rspoonemore@sylaw.com 
 ehamburger@sylaw.com 
Attorneys for Plaintiff Class 
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CERTIFICATE OF SERVICE 

I certify, under penalty of perjury under the laws of the State of Washington, that 
on April 24, 2017, I served a copy of this document on counsel of record as indicated 
below: 

Angela Coats McCarthy 
Nissa A. Iversen 
Katy A. Hatfield 
Jennifer S. Meyer 
Office of the Attorney General 
7141 Cleanwater Drive SW 
P.O. Box 40124 
Olympia, WA 98504-0124 
 Attorneys for Defendants 

[x] By E-Service  
 

DATED:  April 24, 2017, at Seattle, Washington. 

 /s/ Eleanor Hamburger  
Eleanor Hamburger (WSBA #26478) 


