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HON. MICHAEL J. TRICKEY 
Noted for Consideration:  May 26, 2014 

Without Oral Argument 
 
 
 
 
 

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 
 

A.G., by and through his parents, J.G. and 
K.G., and K.N. and T.N., by and through 
their parents P.N. and L.N., each on his or 
her own behalf and on behalf of all similarly 
situated individuals,  

 Plaintiffs, 

 v. 

PREMERA BLUE CROSS and LIFEWISE OF 
WASHINGTON, Washington corporations, 

 Defendants. 

 
NO. 11-2-30233-4 SEA 
 
CLASS’S UNOPPOSED MOTION FOR: 

(1) PRELIMINARY APPROVAL OF 
SETTLEMENT AGREEMENT; 

(2) DIRECTIVE TO SEND NOTICE; 
AND 

(3) ESTABLISHMENT OF FINAL 
APPROVAL HEARING 

I. RELIEF REQUESTED 

After five separate days of arduous negotiations – and three mediators – the 

parties have reached a far-reaching global agreement that fundamentally changes the 

insurance landscape for all of Premera’s Washington insureds with developmental 

disabilities and autism.  See Appendix 1, “Agreement to Settle Claims,” attached hereto 

(“Settlement Agreement”).  The proposed Settlement Agreement provides the Class 

with broad and immediate relief.  See App. 1, ¶6.  Under its terms, Premera will 

provide medically necessary speech, occupational, physical therapies to its insureds 

with Diagnostic and Statistical Manual (DSM) mental health conditions.  App. 1, ¶6.1.1 

(“Coverage of NDT for Individuals with Mental Health Conditions”).  Consistent with 

this broad coverage right, Premera has agreed not to impose any outright exclusion or 
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age limitation on such coverage.  Moreover, Premera has further agreed not to impose 

any visit limitations or monetary caps on medically necessary neurodevelopmental 

therapies.  See App. 1, ¶6.1.4 (“… Defendants will not impose caps or treatment 

limitations on Neurodevelopmental Therapies that are medically necessary to treat a 

Mental Health Condition.”). 

The proposed Settlement Agreement would resolve not only this case, but two 

others as well:  J.P. v. Premera Blue Cross, No. 12-2-33676-8 SEA, King Cty. Sup. Ct., 

J. Spector; and R.H. v. Premera Blue Cross, No. 2:13-cv-00097-RAJ, W.D. Wash., J. Jones.  

The broad prospective relief is applied across-the-board to all of Premera’s insured 

polices, ERISA and non-ERISA.1   

In addition to the broad prospective relief, the Settlement Agreement provides 

for a $3,500,000 settlement fund to pay for past claims related to neurodevelopmental 

therapy, attorney fees, costs, incentive awards and costs of administration. 

Accordingly, the Class2 moves for an Order preliminarily approving the global 

Settlement Agreement with the defendants.  Specifically, pursuant to Civil Rule 23(e), 

the Class hereby moves the Court to: 

(a) preliminarily approve the Settlement Agreement; 

(b) authorize the mailing of notice to Class Members; and 

(c) establish a final settlement approval hearing and process. 

                                                 
1 Although not an issue in this case, the agreement further requires Premera to cover medically 

necessary Applied Behavior Analysis (ABA) therapies to treat mental health conditions without the 
application of Premera’s age exclusions or treatment limitations.     

2 The “Class” is defined in the Court’s September 10, 2013 “Order Re: Entry of ‘Order: Granting 
Plaintiffs’ Motion for Class Certification, Ordering Classwide Injunctive Relief and Instructing Class to 
seek entry of order under RAP 7.2(e)’ Previously Filed at Sub 109.”  Members of the Class will be 
referred to as “Class Members,” and their counsel will be referred to “Class Counsel.” 
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II. FACTS 

This case was filed on September 2, 2011, on behalf of A.G., a child with autism 

spectrum disorder (ASD), and on behalf of similarly situated individuals.  Plaintiff 

A.G. alleged that defendants’ exclusion of all coverage of neurodevelopmental 

therapies to treat conditions listed in the DSM violated the Washington State Mental 

Health Parity Act (“Parity Act”).   

On April 26, 2012, the Court decided the key issue on liability.  The Court 

declared that defendants’ exclusion for “services, therapy and supplies related to the 

treatment of … developmental delay or neurodevelopmental disabilities” violated the 

Parity Act.  It also determined that neurodevelopmental therapies are “mental health 

services” when they are used to treat ASD and other conditions listed in the DSM and 

that may are covered by the Parity Act.  Finally, the Court concluded that both the 

Neurodevelopmental Therapy Act and the Mental Health Parity Act can be read 

together and harmonized such that Premera’s exclusion of neurodevelopmental 

coverage was improper.  See Order dated April 17, 2012.  The Court enjoined 

defendants from applying the neurodevelopmental therapy exclusion to A.G.’s claims 

for neurodevelopmental therapies.  It also required that defendants “review any new 

claims submitted by Plaintiff A.G. and/or his providers for neurodevelopmental 

therapy as a mental health benefit .…”  Id.   

Premera sought and obtained discretionary review of this Order, and its 

interlocutory appeal is currently pending before the Washington Supreme Court.  Oral 

argument is scheduled for June 12, 2014. 

After extensive appellate and trial court briefing, on September 10, 2013, the 

Court entered an Order certifying a class defined as: 

All individuals (1) covered under a non-ERISA governed 
“health plan” as that term is defined by RCW 48.43.005(19), that has 
been or will be delivered, issued for delivery, or renewed on or 
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after January 1, 2006 by Premera or an individual “health plan” as 
that term is defined by RCW 48.43.005(19), that has been or will be 
delivered, insured for delivery or renewed on or after January 1, 
2008 by Premera; and (2) who have required, require, or are 
expected to require neurodevelopmental therapy for the treatment 
of a qualified mental health condition. 

See Order dated September 10, 2013.  At the same time, the Court ordered injunctive 

relief so that members of the Class could receive coverage of medically necessary 

neurodevelopmental therapy while Premera’s interlocutory appeal is being considered 

by the Supreme Court.  Pursuant to the September 10, 2013 Order, the parties agreed 

upon a notice to the Class which was approved by the Court.  Notice was sent to Class 

Members by Premera, and a number of Class Members opted out before the conclusion 

of the opt-out period.  See Class’s Opt-Out Report, filed January 15, 2014.   

Since the Court’s April 2012 decision, the parties in this case have engaged in 

settlement talks.  In the summer and fall of 2012, the parties met on two occasions with 

(ret.) Judge George Finkel, but no agreement could be reached.  The parties’ counsel 

continued to discuss a possible resolution.  In the fall of 2013, they engaged in focused 

settlement negotiations involving all three class action lawsuits against Premera 

regarding coverage for neurodevelopmental and ABA therapies, staying the R.H. v. 

Premera and J.P. v. Premera cases.  The parties returned to mediation with Stew Cogan 

on February 24, 2014, but a settlement agreement remained elusive.  The parties then 

engaged Thomas V. Harris to mediate an agreement in sessions held on March 14 and 

May 1, 2014.  Late in the evening on May 1, 2014, the parties in each of the three cases 

reached a global Settlement Agreement, contingent upon final approval by all three 

Courts.  The global Settlement Agreement is set forth in Appendix 1 to this 

memorandum.   
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III. EVIDENCE RELIED UPON 

The Class relies upon the Declaration of Richard E. Spoonemore.  While 

defendants do not oppose this Motion, defendants do not agree with the facts or legal 

conclusions alleged by the Class in support of this Motion. 

IV. OVERVIEW OF SETTLEMENT AGREEMENT 

A. Defendants Will Provide Coverage of Neurodevelopmental Therapies to 
Treat Mental Health Conditions Without Age or Treatment Limits. 

Under the terms of the Settlement Agreement, defendants will affirmatively and 

immediately provide coverage of neurodevelopmental therapies to treat individuals 

with a DSM mental health condition without age or treatment limits.  App. 1, ¶6.1.  

Premera agrees that it will not apply its exclusion for “services, therapy and supplies 

related to the treatment of … developmental delay or neurodevelopmental 

disabilities.”  Id., ¶6.1.2.  It will not deny coverage solely due to a Class Member’s age.  

Id., ¶6.1.3.  Significantly, it will not apply treatment limits or caps to 

neurodevelopmental therapies to treat individuals with a DSM mental health 

condition.  App. 1, ¶6.1.4.  It will change its policies to reflect these new coverage 

obligations.  Id., ¶¶6.1.2, 6.1.3, 6.1.4. 

B. Defendants Will Provide Coverage of Applied Behavior Analysis Therapy 
to Treat Autism Spectrum Disorder.   

The Settlement Agreement provides prospective coverage of medically 

necessary ABA therapy to treat ASD, an issue in both R.H. v. Premera and J.P. v. Premera 

(but not this case).  ABA therapy will be provided according to the agreed-upon Terms 

for Coverage of Applied Behavior Analysis, which are contained in Appendix A to the 

Settlement Agreement.  Id., ¶6.2; App. A.  The “Terms for Coverage” document is 

similar to that agreed upon in the Group Health Cooperative, Medicaid and 

Washington Public Employee Benefit Board cases.  Unlike those settlements, however, 

Premera agrees to provide ABA coverage without any interim reimbursement period.  
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See id.  Premera also agrees to provide ABA coverage without age or treatment 

limitations, or any other exclusion that categorically denies ABA coverage to Class 

Members.  Id., ¶6.2.2. 

C. The Settlement Agreement Provides for Retrospective Relief on 
Neurodevelopmental Therapy Claims. 

The Settlement Agreement provides for a $3,500,000 fund from which payments 

will be made for attorney fees, costs, claims administration costs, payments to J.P. and 

R.H. for retrospective ABA coverage, incentive awards, and Class Members’ claims for 

uncovered neurodevelopmental therapy services.  Id., ¶8. 

An A.G. Class Member (through his or her parents and/or legal guardian) will 

be eligible for payment from the settlement fund upon submission of a claim form 

(which will be provided, with instructions, as part of the Class Notice) that verifies the 

following four items: 

1. the claimant’s DSM diagnosis, including the identity of the provider who 

made the diagnosis and the date of diagnosis;  

2. the date(s) of neurodevelopmental treatment for that diagnosis 

(month/year);  

3. the provider(s) of the treatment; and  

4. the unreimbursed charges or debt incurred with that treatment.   

App. 1, ¶8.4.  See also App. 2 (proposed Class Notice); App. 3 (proposed Claims Form, 

Claim Form Matrix, and Claim Form Instructions). 

To be entitled to reimbursement, Class Members must verify that they have a 

DSM diagnosis (or had a DSM diagnosis) that required treatment with 

neurodevelopmental therapy.  App. 1, ¶8.4.2.1.  In addition, the charges must be 

documented with some evidence of payment or obligation, such as (but not limited to) 

cancelled checks, credit card account statements, provider ledgers, checking account 
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statements, or signed letters from the provider or the provider’s employer 

documenting the amount paid or debt incurred.  Id., ¶8.4.2.2.2.  A Class Member is 

entitled to payment even if no claim for coverage was made and denied at the time the 

service was rendered.  Id., ¶8.3 

A Claims Processor – Seattle-based Nickerson & Associates3 – will review the 

claims to confirm that the four requisite items are on the claim form.  App. 1, ¶8.4.3.  It 

will also confirm with the defendants that the Class Member was insured by 

defendants at the time the services were received and that the claimed sums are not 

duplicative of claims previously paid by defendants.  Id.  The Claims Processor must 

provide a Class Member who has a deficient claim form an opportunity to cure any 

problems, and Class Counsel is empowered to assist the Class Member in making any 

claim.  App. 1, ¶¶8.4.3.1, 8.4.3.2. 

Any dispute concerning whether a claim should be granted or denied is subject 

to binding arbitration before (ret.) Judge George Finkel.  Id., ¶8.4.5. 

D. Pro Rata Reduction in the Event of Insufficient Funds 

Class Counsel anticipates that the settlement amount will be sufficient to pay all 

claims at 100%, even after payment of attorney fees, costs, incentive awards and costs 

of administration.  Spoonemore Decl., ¶3.  However, if insufficient funds remain to pay 

all claimants at 100% after fees, costs, incentive awards and expenses, then all Class 

Members will receive a pro rata distribution of their approved claimed amount.  App. 1, 

¶8.4.7. 

                                                 
3 See www.nickersonassociates.com. 
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E. Cy Pres Award 

If funds remain after the payment of claims, attorney fees, costs, incentive 

awards and costs of administration, then those funds shall be attributed 50% to the 

A.G. litigation and 50% to the R.H. case.  With respect to the funds allocated to A.G. v. 

Premera, any residual funds shall be distributed as follows:  (a) 25% to the Legal 

Foundation of Washington, as required by Civil Rule 23(f)(2), and (b) 75% to 

organizations to assist families with a family member with developmental conditions 

to access health care and health coverage.  App. 1, ¶8.4.6.2.  The parties will attempt to 

reach agreement on cy pres recipient(s) to present to the Court.  Id.  If no agreement can 

be reached, then Class Counsel will submit a proposal to the Court for distribution of 

the cy pres funds.  Id.  Defendants may object and/or provide an alternative proposal to 

the Court.  Id.  The Court will have the final authority to distribute the cy pres funds.  Id. 

F. ABA Retrospective Claims Are Not Released Except for Named Plaintiffs. 

Although not relevant to this case, claims for damages by the J.P. and R.H. 

settlement Class Members are not released and are expressly reserved.  Id., ¶¶9.3, 9.4. 

Named plaintiffs J.P. and R.H. shall have their out-of-pocket expenses for ABA 

therapy, up to the date of execution of the Settlement Agreement, paid out of the 

settlement fund in exchange for dismissal with prejudice of their individual 

retrospective claims for damages.  Id., ¶¶9.1, 9.2. 

G. Attorney Fees, Costs and Incentive Awards 

Class Counsel is permitted to apply for attorney fees under the common fund 

doctrine/common benefit doctrine in an amount up to but not exceeding 35% of the 

settlement amount, or $1,225,000.  App. 1, ¶13.1.  Litigation and claims processing costs 

will also be paid from the settlement amount.  Id., ¶¶13.2, 13.4.  Finally, $25,000 

incentive awards to each Class Representative family ($25,000 to the parents of A.G. 

and $25,000 to the parents of T.N. and K.N.; $100,000 total to all Class Representative 
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families in all three cases) will be paid from the settlement amount.  Id., ¶13.3.  All of 

these disbursements are subject to Court review and approval.  Id., ¶¶6.4, 6.5, 6.6. 

V. LAW AND ARGUMENT 

A. The Court Should Preliminarily Approve the Settlement Agreement. 

1. Legal Standards for Approval of a Class Action Settlement 

Civil Rule 23(e) provides that “[a] class action shall not be dismissed or 

compromised without the approval of the court, and notice of the proposed dismissal 

or compromise shall be given to all members of the class in such manner as the court 

directs.”  CR 23(e).  The standard is reasonableness, and the purpose is the protection 

of absent class members.  Pickett v. Holland America Line-Westours, Inc., 145 Wn.2d 178, 

188, 35 P.3d 351 (2001).  These are evaluated under the following criteria:  “the 

likelihood of success by plaintiffs; the amount of discovery or evidence, the settlement 

terms and conditions, recommendation and experience of counsel; future expense and 

likely duration of litigation, recommendation of neutral parties, if any; number of 

objectors and nature of objections; and the presence of good faith and the absence of 

collusion.”  Id. at 188-89.  The purpose of the review is to ensure that class members are 

treated fairly and equitably: 

The above list is not exhaustive, nor will each factor be relevant 
in every case. Officers for Justice, 688 F.2d at 625. “The relative 
degree of importance to be attached to any particular factor will 
depend upon and be dictated by the nature of the claim(s) 
advanced, the type(s) of relief sought, and the unique facts and 
circumstances presented by each individual case.”  Id.  This is a 
delicate, albeit largely unintrusive inquiry by the trial court. 

[T]he court’s intrusion upon what is otherwise a 
private consensual agreement negotiated between the 
parties to a lawsuit must be limited to the extent 
necessary to reach a reasoned judgment that the 
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agreement is not the product of fraud or overreaching by, 
or collusion between, the negotiating parties, and that the 
settlement, taken as a whole, is fair, reasonable and 
adequate to all concerned. 

Id.  It is not the trial court’s duty, nor place, to make sure that every 
party is content with the settlement. Indeed, this would contravene 
the very nature of consensual settlements. Rather, the trial court 
should look to the possibility of inequitable treatment between 
class members. 

Id. at 189. 

Judicial review of a proposed class settlement requires two steps:  a preliminary 

approval review and a final fairness hearing.  Preliminary approval is not a 

commitment approve the final settlement; rather, it is a determination that “there are 

no obvious deficiencies and the settlement falls within the range of reason.”  Smith v. 

Professional Billing & Management Services, Inc., 2007 WL 4191749, *1 (D.N.J. 2007) (citing 

In re Nasdaq Market-Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D. N.Y. 1997)).  See also 

MANUAL FOR COMPLEX LITIGATION, Fourth (2004), §21.632 at 320.  If the agreement is 

preliminarily approved by the Court, then notice of the proposed settlement and the 

fairness hearing is provided to class members.  At the fairness hearing, Class Members 

may object to the proposed settlement.  The Court then decides whether final approval 

is appropriate. 

2. The Likelihood of Success 

Class Counsel believes that the Class’s case for payment of neurodevelopmental 

therapy claims was very strong, and that the Class would have prevailed at the 

Supreme Court and, upon remand, at trial.  However, Class Counsel also projects that 

the settlement amount is large enough to pay claimants at 100%.  Spoonemore Decl., 

¶3.  In addition, any payment would have likely been delayed for years if the Class 

prevailed at trial, given that it would have been appealed by the defendants. 
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3. The Settlement Terms and Conditions 

Class Members are provided with a straightforward and fair process to receive 

reimbursement from the defendants for health care that should have been covered 

during the class period.  Under any standard, the settlement is fair and adequate.  

Indeed, it represents an outstanding result for the Class Members. 

4. Future Expense and Duration of Litigation 

As many courts in Washington have noted, Class Counsel’s cases under the 

Mental Health Parity Act raise significant issues of law which have far-reaching public 

policy implications.  See, e.g., Spoonemore Decl., Exh. 1 (Supreme Court 

Commissioner’s Ruling Granting Motions to Transfer and Denying Other Motions, 

dated 7/8/13), p. 4 (“[T]hese cases are potentially of broad public import, and … they 

raise an urgent issue justifying prompt and ultimate determination.”).  Without a 

settlement, extensive appellate practice is guaranteed.  Indeed, Class Counsel is 

currently defending the Court’s injunction in this case, along with a similarly favorable 

injunction and summary judgment decision under the Parity Act against Regence, 

before the Washington Supreme Court.  

5. The Settlement Was the Result of Arm’s-Length Negotiations. 

This case is the poster child of arm’s-length negotiations.  A hard-fought 

mediation process that spanned more than 18 months, required three mediators and 

five separate formal mediation sessions finally resulted in the Settlement Agreement.  

Participation of an independent mediator in settlement negotiations “virtually insures 

that the negotiations were conducted at arm’s length and without collusion between 

the parties.”  Bert v. AK Steel Corp., 2008 WL 4693747, *2 (S.D. Ohio, Oct. 23, 2008).  See 

also In re Toys R Us Antitrust Lit., 191 F.R.D. 347, 352 (E.D. N.Y. 2000). 
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6. There Was Sufficient Discovery. 

This case settled only after cross motions on the key dispositive issue.  In the 

nearly three years leading up to the settlement, extensive discovery occurred.  

Thousands of documents were produced, and eight depositions took place.  The parties 

informally exchanged and evaluated each side’s expert analyses of damages through 

mediation.  The depth of discovery was evident in material filed in support of the 

various cross motions for summary judgment.  Discovery was more than “sufficient” – 

it was exhaustive. 

7. The Proponents of the Settlement Are Experienced in Similar 
Litigation and Recommend Settlement. 

Class Counsel is very experienced in similar class action litigation and strongly 

recommends that that Settlement Agreement be approved.  Spoonemore Decl., ¶4.  

B. The Proposed Notice, Opportunity to Submit Objections, and Fairness 
Hearing are Sufficient to Safeguard the Interests of Class Members. 

The Court should also approve the proposed notice and direct that it be mailed 

to each Class Member.  See App. 2.  This proposed notice adequately summarizes the 

Settlement Agreement, informs Class Members where they can get further information, 

explains how Class Members can file objections and/or opt out, and informs Class 

Members of the date and time of the settlement approval hearing.  See App. 2.  It also 

explains the process for submitting claims.  See Apps. 2, 3.  Interested Class Members 

will have an opportunity to consult with Class Counsel or an attorney of their own 

choosing.  Those who wish can get more information about the Settlement Agreement 

from Class Counsel.  Lastly, should any objections of substance be made, the Court can 

provide the objector with an opportunity to be heard at the final approval hearing. 
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C. A Final Approval Hearing Should Be Set. 

Finally, Class Members with comments, concerns or objections to any aspect of 

the Settlement Agreement should be provided with an opportunity to submit written 

material for the Court’s consideration.  Class Members who wish to appear in person to 

address the Court with any comments, concerns or objections should also be provided 

with an opportunity to appear at a hearing before the Court decides whether to finally 

approve the Settlement Agreement. 

Class Members who wish to appear in person should notify the Court and the 

parties of their desire to be heard, along with a statement of the issue or issues that 

they would like to address.  The proposed notice and proposed Order submitted with 

this motion require that such notice be given, so that the Court and the parties can 

consider and address the specific issues that Class Members wish to raise at the 

hearing.  Finally, the Class requests that the Court set a hearing date to consider Class 

Members’ comments and to decide whether the Settlement Agreement should be 

finally approved and implemented. 

D. Proposed Scheduling Order 

The Class proposes that the Court issue a scheduling order along with 

preliminary approval of the Settlement Agreement.  The proposed Order includes a 

proposed schedule that includes deadlines for (1) notice to be sent; (2) Class Counsel to 

file for attorney fees, costs and incentive awards; (3) opt-outs, comments and objections 

from Class Members to be filed with the Court; and (4) the filing of a motion for final 

approval of the Settlement Agreement. 
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VI. CONCLUSION 

Class Counsel respectfully requests that the Settlement Agreement be 

preliminarily approved, notices authorized to be sent to Class Members, and a hearing 

set to consider final approval of the Settlement Agreement. 

DATED:  May 16, 2014. 
SIRIANNI YOUTZ 
SPOONEMORE HAMBURGER 

 /s/Eleanor Hamburger  
Richard E. Spoonemore (WSBA #21833) 

Email: rspoonemore@sylaw.com 
Eleanor Hamburger (WSBA #26478) 

Email: ehamburger@sylaw.com 

Attorneys for the Class 
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CERTIFICATE OF SERVICE 

I certify, under penalty of perjury and in accordance with the laws of the State of 

Washington, that on May 16, 2014, I caused a copy of the foregoing document to be 

served on counsel of record as indicated below: 
 

Barbara J. Duffy 
Gwendolyn C. Payton 
Ryan P. McBride 
LANE POWELL PC 
1420 Fifth Avenue, Suite 4100 
Seattle, WA  98101 
 Attorneys for Defendants 

[x] By United States Mail 
[  ] By Legal Messenger 
[x] By Email 
Tel. 206.223.7000 
 duffyb@lanepowell.com 
 paytong@lanepowell.com 
 mcbrider@lanepowell.com 

DATED:  May 16, 2014, at Seattle, Washington. 
 

 /s/ Eleanor Hamburger  
Eleanor Hamburger (WSBA #26478) 


