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I. INTRODUCTION 

In a landmark settlement, class counsel obtained relief for thousands of persons 

on Medicaid who had been diagnosed with the deadly Hepatitis C virus (“HCV”). By 

eliminating the illegal rationing of curative medication, this settlement – and the 

injunction that was obtained during litigation – has saved lives. This is not hyperbole. 

Dkt. No. 19, ¶¶3, 9-10, 12; Dkt. No. 40, pp. 8-10. In addition to avoiding death from  

HCV, many other enrollees will now be able to cure their disease before their livers have 

permanently degraded. Dkt. No. 19, ¶17. Indeed, like many of their fellow class 

members, both class representatives have been cured of HCV because of this action. 

This case of first impression was a joint effort brought by Sirianni Youtz 

Spoonemore Hamburger, Columbia Legal Services, and the Harvard Law School Center 

for Health Law & Policy Innovation. This was the first class action case in the nation that 

challenged a state’s attempt to ration access to Harvoni and other Direct Acting 

Antivirals (“DAAs”) under Medicaid. With hundreds of millions of dollars a year in 

medical care at stake, see Dkt. No. 33, ¶6, the State of Washington mounted an aggressive 

defense. In in the face of this defense, class counsel prevailed on every issue, quickly 

securing broad injunctive relief preventing the State from denying care. Dkt. No. 40. That 

relief has now been codified in a settlement agreement.1   

As part of the settlement, the State will pay class counsel its reasonable attorneys’ 

fees and litigation costs in addition to incentive awards to each class representative. Dkt. 

No. 59-1, §9.1. No class member will, directly or indirectly, be responsible for any of 

these payments.  

                                                 
1 If approved, the State “will not apply its February 25, 2015 HCV treatment policy, including its 

exclusion of all treatment based on fibrosis score, and will return to providing coverage for prescription 
medications to treat HCV without regard to fibrosis score, consistent with existing state and federal 
Medicaid requirements.”  Dkt. No. 59-1 (Agreement), §5.1.1. The State also agreed that the class “shall file 
an unopposed motion to request that the relief granted in the Court’s May 27, 2016 Preliminary Injunction 
Order remain in effect until three years from the date of the Agreement.” Id. Modifications are only 
permitted if the underlying medical data changes, and advance notice is provided to class counsel. 



 

 
PLAINTIFFS’ UNOPPOSED MOTION FOR APPROVAL OF 
ATTORNEYS’ FEES, COSTS AND INCENTIVE AWARDS – 2 
[Case No. 2:16-cv-00227-JCC] 

SIRIANNI YOUTZ 

SPOONEMORE HAMBURGER 

701 FIFTH AVENUE, SUITE 2560 
SEATTLE, WASHINGTON  98104 

TEL. (206) 223-0303    FAX (206) 223-0246 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

With respect to the amount of fees to be paid, the State had the option under the 

Agreement of either (1) not opposing payment of class counsel’s reasonable lodestar fees 

(without a multiplier) and costs as reflected on class counsel’s fee and cost ledgers, or 

(2) retaining the option to oppose payment of class counsel’s lodestar fees and costs, but 

permitting class counsel to seek a multiplier of those fees. Id. Under either alternative, 

the Court has ultimate authority to approve class counsel’s reasonable attorneys’ fees 

and costs. Id.  

Defendants reviewed class counsel’s attorneys’ fees and costs ledgers. Declaration 

of Richard E. Spoonemore, Exh. A. They have elected the first option, forgoing any 

challenge to the fees and costs in exchange for an agreement that class counsel will not 

seek a multiplier. Id. 

II. RELIEF REQUESTED 

Class counsel seeks approval of its fees in the amount of $335,377, litigation costs 

in the amount of $8,016.86, and incentive awards for the two class representatives in the 

amount of $7,500 each. 

III. EVIDENCE RELIED UPON 

Plaintiffs rely upon the Declarations of Richard Spoonemore, Amy Crewdson, 

Eleonor Hamburger and Kevin Costello, in addition to the pleadings previously filed in 

this case. While the State does not oppose this motion and the fees, costs and incentive 

award sought herein, it does not necessarily agree with the facts or legal conclusions 

alleged herein. 
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IV. FACTS2 

The State has agreed to pay class counsel’s reasonable attorneys’ fees and costs in 

this case and In Re A.R., the administrative appeal involving class representative A.R.:   

Attorneys Fees and Litigation Expenses. Defendant agrees to pay Class 
Counsel’s reasonable attorney’s fees and costs that are associated with this 
Action and In Re A.R., No. 07-2015-HCA-03625 only. At least 21 days prior 
to the date identified by the Court in its Preliminary Approval Order for 
Class Counsel to file a motion for attorneys’ fees and costs, Class Counsel 
shall provide Defendant with a copy of Class Counsel’s time entries (with 
redactions, where appropriate), hourly rate, and cost ledger. Defendant will 
have 14 days after receipt to notify Class Counsel in writing whether or not 
the Defendant will oppose Class Counsel’s motion for attorneys’ fees and 
litigation costs. If Defendant notifies Class Counsel in writing by the above-
described deadline that it will not oppose Class Counsel’s motion for 
attorneys’ fees and litigation costs, Class Counsel will not seek a multiplier 
or enhancement of their attorney’s fees. If Defendant notifies Class Counsel 
in writing by the above-described deadline that it will oppose Class 
Counsel’s motion for attorneys’ fees and litigation costs, Class Counsel may 
seek a multiplier or enhancement of its attorneys’ fees, consistent with 
existing law and Defendant may respond in the time called for under the 
rules and seek an order reducing the attorneys’ fees sought. If Defendant 
contests the motion for attorneys’ fees and litigation costs, either party 
reserves the right to appeal the amount of the award. Information about 
this settlement provision shall be included in the Class Notice.  

Dkt. No. 59-1 (Agreement), §9.1. As anticipated by this provision, class counsel provided 

the State with its time entries and rates in advance of making this motion, and the State 

elected not to challenge the reasonableness of those fees. Spoonemore Decl., Exh. A. As 

this is a class action, the amount of fees and costs must be approved by the Court upon 

a motion made by class counsel. Fed. R. Civ. p. 23(h). As required by the Court’s 

Preliminary Approval Order, this motion has been posted on the class action website 

                                                 
2 The facts and settlement terms are set forth in more detail in Dkt. No. 59,  Plaintiffs’ Unopposed 

Motion: (1) for Preliminary Approval of Settlement Agreement; (2) for Approval of Class Notice Package; 
and (3) to Establish Approval Hearing and Process, at pages 2-5. This motion addressees the facts 
pertaining to the Agreement’s provisions on attorneys’ fees, costs and incentive awards. 
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that was referenced in the notice mailed to class members. Spoonemore Decl., ¶4; Dkt. 

No. 63, ¶11. 

Finally, the Agreement provides that class representatives B.E. and A.R. will 

receive modest case contribution awards in the amount of $7,500 each to represent the 

risk, work, and burden of undertaking this litigation on behalf of thousands of HCV-

infected Medicaid beneficiaries:   

Case Contribution Awards. Upon Finality, WHCA agrees to pay B.E. and A.R. 
incentive awards in an amount not to exceed $7,500 each. These incentive 
awards must be presented to and approved by the Court. This Agreement 
is not contingent upon an award of incentive payments, and shall not 
terminate by reason of the Court awarding less than the amount requested. 
WHCA will take no position with respect to the application for incentive 
awards provided that the requests do not exceed the amounts set forth 
herein. 

Dkt. No. 59-1 (Agreement), §9.2. These awards must also be reviewed and approved by 

the Court. Id. 

V. LAW AND ARGUMENT 

A. Legal Standard 

Class counsel’s entitlement to fees is governed by the settlement agreement. Wing 

v. Asarco Inc., 114 F.3d 986, 988 (9th Cir. 1997). As the Ninth Circuit held in a similar 

situation, “reasonableness” is the touchstone: 

At the outset, we note that the fee dispute in this case arises out of 
contract: in the Settlement Agreement, Asarco agreed to pay the reasonable 
attorney fees and expenses as determined and awarded by the court. The 
Attorney Fee Agreement did not limit the district court’s discretion in 
determining the fee. The court clearly recognized that it could award a fee 
below, above or at the lodestar figure the parties arrived at in the Attorney 
Fee Agreement. Under the Settlement Agreement, the only constraint on the 
district court’s discretion was the requirement that the fee be “reasonable.” 

Id. Neither fee-shifting nor common-fund cases control the outcome. Id. at 989 (“We 

recognize that this situation is neither fish nor fowl nor fair weather game; i.e., neither 
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Dague (in that the fee-shifting is voluntary and contractual rather than statutorily 

mandated) nor WPPSS (in that class counsel’s fee would come from the defendant 

directly and not out of the class recovery).”). This Court is constrained only by the 

standard of “reasonableness.”  Id. 

B. The Appropriate Method for Determining Reasonable Attorneys’ Fees in 
This Case Is the Lodestar Approach. 

With no common fund,3 the lodestar approach is used to determine reasonable 

attorneys’ fees. Hensley v. Eckerhart, 461 U.S. 424, 433-37 (1983). The lodestar is calculated 

by multiplying the number of hours the prevailing party reasonably expended on the 

litigation by a reasonable hourly rate. Morales v. City of San Rafael, 96 F.3d 359, 363 (9th 

Cir. 1996). Courts consider the following factors: the novelty and complexity of the 

issues; the special skill and experience of counsel; the quality of representation; the 

results obtained; and the contingent nature of the fee agreement. Id. at 364; see also 

RPC 1.5.  

Reasonableness is first accessed by calculating counsel’s “lodestar,” i.e,. a figure 

derived by “multiplying the number of hours reasonably spent on the litigation by a 

reasonable hourly rate.”  McCown v. City of Fontano Fire Dept., 565 F.3d 1097, 1102 (9th 

Cir. 2009). The hours include time “reasonably expended in pursuit of the ultimate result 

achieved in a manner that an attorney traditionally is compensated by a fee-paying client 

for all time reasonably expended on a matter.”  Hensley, 461 U.S. at 431. As a general rule, 

“the court should defer to the winning lawyer’s professional judgment as to how much 

time he was required to spend on the case; after all, he won, and might not have, had he 

been more of a slacker.”  Moreno v. City of Sacramento, 534 F.3d 1106, 1112 (9th Cir. 2008).  

                                                 
3 Retroactive money damages are generally not available under 42 U.S.C. §1983 due to the Eleventh 

Amendment. Children’s Hosp. & Health Ctr. v. Belshe, 188 F.3d 1090, 1095 (9th Cir. 1999). 
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C. Class Counsel’s Hourly Rates Are Reasonable.  

The rates charged by Sirianni Youtz Spoonemore Hamburger are its actual 

current rates for new clients. Spoonemore Decl., ¶2. Actual rates charged by lawyers are 

strong evidence of reasonableness. Rosie D. v. Patrick, 593 F.Supp.2d 325, 330 (D. Mass. 

2009) (plaintiffs’ attorney in a Medicaid civil rights action should get whatever his or her 

normal hourly rate is, assuming that it lies under broad umbrella of what is reasonable); 

see also Tomazzoli v. Sheedy, 804 F.2d 93, 98 (7th Cir. 1986) (best evidence of a reasonable 

hourly rate is the rate customarily charged by counsel).  

The rates charged by Columbia Legal Services and the Harvard Law School 

Center for Health Law & Policy Innovation for its attorneys are likewise reasonable. 

Ms. Crewdson, a very experienced class action and civil rights litigator, billed at an 

hourly rate of $600. Crewdson Decl., Exh. B. Mr. Costello, who likewise has extensive 

experience in class actions and complex civil litigation, billed at the hourly rate of $500. 

Dkt. No. 22; Costello Decl., Exh. A. These rates are consistent with those of private law 

firms in the Seattle area. Rosie D., 593 F.Supp.2d at 331 (private firm rates provide a 

“benchmark” for the hourly rates applicable to non-profit attorneys). Indeed, given 

counsel’s extensive knowledge of Medicaid, disability law, and class action litigation, 

these rates are commensurate or below what is charged by attorneys of like experience 

in the Puget Sound legal community. Clark v. Payless Shoesource, Inc., 2012 U.S. Dist. 

LEXIS 105187, *8 (W.D. Wash. July 27, 2012) (in 2012, hourly rates of $515-$600 for class 

action counsel were found to be reasonable). Compared to other federal class action 

litigation involving Medicaid claims, these hourly rates are also reasonable. Rosie D., 593 

F.Supp.2d at 333-34 (in 2009, the trial court awarded attorneys hourly rates ranging from 

$262 to $685.).  
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D. The Hours Expended by Class Counsel Are Reasonable. 

Not only are the rates reasonable, but the time expended to achieve the results in 

this case was appropriate given the complexity of the case. As underscored in the 

briefing before this Court, the issues in this case were novel, complex and required 

special skills in both health law and Medicaid law. The stakes were high for both parties. 

Counsel would only get paid if the case was successful. Finally, the results obtained were 

outstanding. These factors all point to the reasonableness of the request. See Morales, 96 

F.3d at 364-64. 

The legal effort was efficient and was directed toward advancing the interest of 

the class as quickly as possible. Conferences and other consultations were kept to a 

minimum. Spoonemore Decl., ¶2. Work was clearly divided among the three firms, each 

taking specific responsibilities for the tasks at hand. Id. The State reviewed all of 

counsel’s timesheets and elected not to challenge either the time spent or the rates 

charged. Spoonemore Decl., Exh. A. 

The time spent on the case is broken down in the detailed time records attached 

as Exhibit B to the Spoonemore Declaration, Exhibit A to the Crewdson Declaration, and 

Exhibit A to the Costello Declaration.4  The time reflects the significant effort spent to 

develop the case pre-litigation, conduct discovery, and draft the motions for class 

certification and a preliminary injunction. As indicated in the ledgers, class counsel spent 

extensive time working with the class’s expert witness, Dr. Gish. The motions for class 

certification and preliminary injunction were also time-consuming. Finally, significant 

time was also spent by counsel negotiating the final settlement agreement, and then 

                                                 
4 The time value reflected on these timesheets exceeds the $335,377 sought here. At the time the 

timesheets were provided to the State, counsel estimated that an additional $10,000 would be expended 
in the case. Spoonemore Decl., Exh. A. However, class counsel has been required to spend much more time 
working with class members than anticipated, and the $10,000 estimate was exceeded. However, class 
counsel will live with the original estimate provided to the State, and will cap its request at $335,377. 
Spoonemore Decl., ¶2. 
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responding to issues raised by class members during the notice process.  The overall time 

spent on the case is reasonable given the complexity of the novel legal issues involved, 

the challenges inherent in systems-changing litigation, and the complete victory 

obtained for thousands of affected class members. 

E. Actual Costs in the Sum of $8,016.86 Should Be Awarded. 

Defendants agreed to pay class counsel its reasonable costs incurred in litigating 

this matter. See Dkt. No. 74-1, ¶9. These costs are detailed in Exhibit C to 

Mr. Spoonemore’s declaration. They are remarkably modest for a case of this 

significance, particularly one that required the extensive use of an medical expert. 

The majority of the costs were advanced by class counsel to its expert, Dr. Gish. 

See id., Exh. C. Dr. Gish’s expertise was critical, providing the medical framework for the 

motion for preliminary injunctions and the eventual settlement. Other documented 

expenses include copying, filing fees and delivery costs. Id. They are all reasonable, 

routine and appropriate. Rutti v. Lojack Corp., 2012 U.S. Dist. LEXIS 107677, *34 (C.D. Cal. 

July 31, 2012) (“Expenses such as reimbursement for travel, meals, lodging, 

photocopying, long-distance telephone calls, computer legal research, postage, courier 

service, mediation, exhibits, documents scanning, and visual equipment are typically 

recoverable.”); Rosie D., 593 F. Supp. at 334. Class counsel paid for all costs out of pocket, 

with no guarantee of ever being repaid if the action were lost. Class counsel had every 

incentive to be cautious in incurring costs. All of the costs were necessary to achieve the 

settlement of this matter and were reasonable. Defendants’ decision not to object to the 

costs is further evidence that the costs are reasonable. 

F. Incentive Awards Should Be Approved. 

The Ninth Circuit has established the factors to consider when reviewing 

incentive awards for named plaintiffs. When determining whether an incentive award 

is appropriate, the Court must consider “the actions the plaintiff has taken to protect the 
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interests of the class, the degree to which the class has benefitted from those actions, the 

amount of time and effort the plaintiff expended in pursuing the litigation and 

reasonable fears of workplace retaliation.” Staton v. Boeing Co., 327 F.3d 938, 977 (9th Cir. 

2003) (citing Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998). “Because a named plaintiff 

is an essential ingredient of any class action, an incentive award is appropriate if it is 

necessary to induce an individual to participate in the suit.”  Cook, 142 F.3d at 1016 

(approving a $25,000 incentive award); see, e.g., Louie v. Kaiser Found. Health Plan, Inc., 

2008 U.S. Dist. LEXIS 78314, 18 (S.D. Cal., Oct. 6, 2008) (preliminary approval of a $25,000 

incentive award where named plaintiffs “have protected the interests of the class and 

exerted considerable time and effort by maintaining three separate lawsuits, conducting 

extensive informal discovery, hiring experts to analyze discovered data and engaging in 

day-long settlement negotiations with a respected mediator”).  

Incentive awards of $50,000 to $75,000 are not uncommon in health care class 

actions. McCoy v. Health Net, Inc., 569 F. Supp. 2d 448, 479-480 (D.N.J. 2008). This is 

because named plaintiffs not only invest their time and effort to support the litigation, 

they also sacrifice their “personal and medical privacy” for the benefit of the class. Id. 

(awarding $60,000 to named plaintiff as an incentive award). A 2006 study revealed that 

in insurance class action litigation, the average incentive award was $28,708.90. See 

Theodore Eisenberg & Geoffrey p. Miller, Symposium: Emerging Issues in Class Action Law: 

Incentive Awards to Class Action Plaintiffs: An Empirical Study, 53 UCLA L. REV. 1303, 1308, 

1333 (Aug. 2006) (across all categories of cases, the average award was $15,992 per class 

representative). 

Here, A.R. and B.E. dedicated time, effort, and risk to protect the interests of the 

class. They were very concerned about the possible disclosure of their health conditions. 

Dkt. No. 7, ¶¶5-6; Dkt. No. 8, ¶¶6-8. A.R., for example, devoted hours wending his way 

through the administrative appeal processes to avoid an exhaustion defense. Hamburger 
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Decl., ¶¶2-5. They were both model representatives, and should be awarded modest 

incentive awards of $7,500 each. Cook, 142 F.3d at 1016; Hamburger Decl., ¶6; Crewdson 

Decl., ¶5. 

VI. CONCLUSION 

Plaintiffs respectfully request that the Court: 

(a) approve class counsel’s attorneys’ fees in the sum of $335,377; 

(b) approve class counsel’s litigation costs in the sum of $8,016.86; and 

(c) approve incentive awards to the class representatives in the sum of $7,500 

each. 

DATED:  February 17, 2017. 
 
SIRIANNI YOUTZ  
SPOONEMORE HAMBURGER 

 /s/ Richard E. Spoonemore  
Richard E. Spoonemore (WSBA #21833) 
Eleanor Hamburger (WSBA #26478) 
 
COLUMBIA LEGAL SERVICES 

  /s/ Amy L. Crewdson  
Amy L. Crewdson (WSBA #9468) 
711 Capitol Way South, #304 

Olympia, WA 98501 

Telephone: (360) 943-6585, Ext. 214 

 
HARVARD LAW SCHOOL CENTER FOR 

HEALTH LAW & POLICY INNOVATION 

 /s/ Kevin Costello  
Kevin Costello (admitted pro hac vice) 
122 Boylston Street 
Jamaica Plain, MA 02130 
Telephone: 617-390-2578 
 

Attorneys for Plaintiffs  



 

 
PLAINTIFFS’ UNOPPOSED MOTION FOR APPROVAL OF 
ATTORNEYS’ FEES, COSTS AND INCENTIVE AWARDS – 11 
[Case No. 2:16-cv-00227-JCC] 

SIRIANNI YOUTZ 

SPOONEMORE HAMBURGER 

701 FIFTH AVENUE, SUITE 2560 
SEATTLE, WASHINGTON  98104 

TEL. (206) 223-0303    FAX (206) 223-0246 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 17, 2017, I caused the foregoing to be 
electronically filed with the Clerk of the Court using the CM/ECF system, which will 
send notification of such filing to the following: 

 Angela D. Coats McCarthy 
AngelaC3@atg.wa.gov, ChristineH1@atg.wa.gov, VivianB@atg.wa.gov, 
NicoleB3@atg.wa.gov 

 Kevin Costello  
kcostello@law.harvard.edu, dilseysays@hotmail.com  

 Amy Louise Crewdson  
amy.crewdson@columbialegal.org  

 Eleanor Hamburger  
ehamburger@sylaw.com, matt@sylaw.com, theresa@sylaw.com  

 Nissa Ann Iversen  
NissaI@atg.wa.gov, christineh1@atg.wa.gov, VivianB@atg.wa.gov, 
NicoleB3@atg.wa.gov  

 Jennifer Smith Meyer  
jennis1@atg.wa.gov, christineh1@atg.wa.gov, NicoleB3@atg.wa.gov  

 Richard E Spoonemore  
rspoonemore@sylaw.com, matt@sylaw.com, rspoonemore@hotmail.com, 
theresa@sylaw.com  

 DATED:  February 17, 2017, at Seattle, Washington. 
 

 /s/ Richard E. Spoonemore  
Richard E. Spoonemore (WSBA #21833) 
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