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I. INTRODUCTION 

This groundbreaking settlement establishes a common fund of $3,500,000.00 and 

requires coverage going forward of medically necessary neurodevelopmental and 

Applied Behavior Analysis therapies.  Now that the claims process has closed, it is 

clear that all authorized claims will be paid at 100% if the Settlement Agreement is 

approved.  This is true even after the payment of attorneys’ fees, costs, incentive 

awards, named plaintiff’s back benefits for Applied Behavior Analysis therapy, and 

cost of Class Notice and claims administration.  Hamburger Decl. (12/29/14), ¶ 2, 

Exh. A.   

Class notice was sent to over 800,000 Premera current and former subscribers.  

Only 119 individuals opted out, representing just .01% of all subscribers who received 

the notice.  Id., ¶ 3, Exh. B.  Just ten (10) comments regarding the Settlement Agreement 

were received.  Id., Exhs. C-L.  None of the commentators opposed approval of the 

Agreement or even requested to appear at the final approval hearing.  No objections to 

the Settlement Agreement were lodged.  No one objected to the requested attorneys’ 

fees, costs or incentive awards.  See id., ¶ 4.   

The lack of objectors confirms that the Settlement Agreement is as significant to 

class members as it is to those outside of these cases.  As noted by the Seattle Times: 

[The] settlement with Premera this week is a significant victory 
for families raising children with autism.  True mental health 
parity has a long way to go but it is now a journey a little less far. 

Hamburger Decl. (9/12/14), Exh. A, “Editorial:  State Needs Mandate to Cover Autism 

Therapy,” Seattle Times, May 21, 2014 (emphasis added).   

Since the Settlement Agreement was announced, the class and class counsel 

achieved an even more far-reaching win.  On October 9, 2014, class counsel prevailed 

before the Washington Supreme Court in a related lawsuit, O.S.T. v. Regence BlueShield, 

__ Wn.2d __, 335 P.3d 416, 424 (2014).  The Supreme Court concluded that the 
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Neurodevelopmental Therapy Exclusion (included in Regence and Premera policies) 

violates the Washington State Mental Health Parity Act.  Id.  As a direct result of the 

decision, Insurance Commissioner Mike Kreidler issued a directive to all Washington 

insurers to immediately administer their plans in a manner consistent with the 

Supreme Court’s directive.  See Hamburger Decl. (12/29/14), Exh. M.  The Insurance 

Commissioner further ordered insurers to develop plans for reprocessing claims that 

were previously denied based upon blanket exclusions.  Id.  But the reach of the 

Supreme Court decision does not stop there.  As the Seattle Times noted, “Similar 

exclusions, by other insurers, for mental health treatments now appear to be in 

jeopardy…,” including exclusions for coverage of medically necessary psychiatric 

residential treatment services.  Id., Exh. N, “Editorial: Ending Exclusions Under State’s 

Mental Health Parity Law,” Seattle Times, October 14, 2014.  In sum, due to the 

Settlement Agreement in this case, the efforts of the named plaintiffs in this and other 

litigation, and class counsel, all Premera enrollees are no longer subject to blanket 

exclusions of any medically necessary mental health services.   

This is a complete and total victory.  The class and class counsel obtained an 

unambiguous judicial determination of rights under the Washington Mental Health 

Parity Act, immediate prospective coverage for both neurodevelopmental and ABA 

therapies with  agreed-upon express coverage criteria for ABA therapy, elimination of 

all other blanket exclusions on medically necessary mental health coverage, and a 

common fund for payment of uncovered neurodevelopmental therapies at 100% of the 

claims submitted.  Very few cases achieve such stellar results.  For these and other 

reasons, the Settlement Agreement should be approved. 

II. EVIDENCE RELIED UPON 

This Motion relies upon the Declaration of Eleanor Hamburger in Support of 

Motion for Final Approval of Settlement Agreement as well as the records and 
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pleadings in this case.  While Premera does not oppose this motion, it does not agree 

with the facts or legal conclusions alleged herein. 

III. FACTS1 

Consistent with the Court’s Order preliminarily approving the Settlement 

Agreement, Class Notices were sent out to more than 800,000 current and past Premera 

subscribers by Nickerson & Associates starting on September 11, 2014.  Hamburger 

Decl., ¶ 3.  The Notices informed Premera enrollees that if they were a member of one 

of the settlement classes, they must “opt out” by no later than November 21, 2014.  

Only 119 Premera enrollees opted out of the Settlement Agreement, representing 0.01% 

of the total number of individuals who received the Class Notice.  Hamburger Decl. 

(12/29/14), ¶ 3, see Exh. B. 

The Notices also informed Premera enrollees that class members must submit 

claims for reimbursement of neurodevelopmental therapy claims by no later than 

November 21, 2014.  After notice was issued, class counsel received more than 900 calls 

and hundreds of emails from class members and other Premera enrollees who had 

questions about the Notice.  Demand for additional information was so great that class 

counsel had to hire an additional attorney on a part-time basis and increase its support 

staff hours in order to timely respond to inquiries from Premera enrollees.  Id., ¶ 5.   

Nickerson & Associates, the claims processor agreed upon by the parties, is still 

reviewing the claims received as a result of the Settlement Agreement.  Although the 

review is ongoing, Nickerson & Associates concludes based upon the total value of 

claims submitted that there will be sufficient funds to pay all approved claims at 100%.  

No claims will be subjected to a pro rata deduction.  Id., Exh. A.  Nickerson & Associates 

                                                 

1 The facts of this case were summarized in Plaintiff’s Motion for Preliminary Approval dated May 
15, 2014, pp.3-4 and are incorporated herein by reference.  
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reaches that conclusion even assuming (1) attorneys’ fees approved at $1,225,000; 

(2) litigation costs of $75,000; (3) incentive awards approved at $100,000 for all named 

plaintiffs; (4) the cost of notice and administration as high as $700,000; and (5) payment 

of the named plaintiffs’ ABA therapy costs of up to $175,000.  Id.  The amounts sought 

for attorneys’ fees, costs, incentive awards, cost of notice, cost of claims administration 

and reimbursement of named plaintiffs’ ABA costs will not exceed these presumed 

amounts, and may well be less.  Id., ¶ 2. 

None of the comments received by class counsel and/or Nickerson & Associates 

objected to approval of the Settlement Agreement.  See id.,¶ 4, Exhs. C-L.  None 

requested that the Settlement Agreement be rejected.  Id.  All assumed that the 

Agreement was an appropriate resolution to the litigation, and many merely wished it 

addressed more of the problems that they and other Premera enrollees face when 

navigating their health insurance.  None of the comments objected to the Settlement 

Agreement, the payment of $3,500,000.00 by Premera, the waiver of claims in the 

Agreement, the proposed prospective relief or even the payment of attorneys’ fees, 

costs and incentive awards.  Id. 

IV. OVERVIEW OF THE SETTLEMENT AGREEMENT 

This section revisits the summary of the key terms of the proposed Settlement 

Agreement provided in the Unopposed Motion for Preliminary Approval, dated 

May 15, 2014.   

A. Prospective Coverage of Neurodevelopmental and Applied Behavioral 
Analysis Therapies 

Under the terms of the Settlement Agreement, Premera will affirmatively and 

immediately provide coverage of neurodevelopmental therapies to treat individuals 

with a DSM mental health condition without age or treatment limits.  Mot. for Prelim. 

Approval, App. 1, ¶ 6.1.  Premera agrees that it will not apply its exclusion for 
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“services, therapy and supplies related to the treatment of … developmental delay or 

neurodevelop-mental disabilities.”  Id., ¶ 6.1.2.  It will not deny coverage solely due to 

a class member’s age or impose other treatment limits or caps.  Id., ¶¶ 6.1.3, 6.1.4.   

Premera also agrees to provide ABA coverage without age or treatment 

limitations, or any other exclusion that categorically denies ABA coverage.  Id., ¶ 6.2.  

The Settlement Agreement specifically prevents Premera from denying coverage for 

any of the reasons historically raised by other insurers.  Id., ¶ 6.2.2.  Premera must 

provide coverage for ABA under the agreed ABA Coverage Criteria, creating a clear 

“path to coverage” for Premera insureds that follows the “best practices” model for 

ABA therapy delivery in Washington state.  Id., ¶ 6.2.1 and App. A. 

B. A Settlement Fund of $3,500,000 for Retrospective Relief on 
Neurodevelopmental Therapy Claims 

The Settlement Agreement provides for a $3,500,000 fund from which payments 

will be made for attorneys’ fees, costs, claims administration costs, payments to R.H. 

and J.P. for retrospective ABA coverage, incentive awards, and class members’ claims 

for uncovered neurodevelopmental therapy services.  Mot. for Prelim. Approval, 

App. 1, ¶ 8.2.2 

R.H. and A.G. NDT class members received notice that they were eligible for 

payment from the settlement fund upon submission of a claim form that verifies:  

(1) the class member’s DSM diagnosis and date of diagnosis; (2) the date(s) of 

neurodevelopmental treatment for that diagnosis (month/year); (3) the provider(s) of 

the treatment; and (4) the unreimbursed charges or debt incurred with that treatment.  

                                                 

2 With respect to ABA, the Settlement Agreement follows the Group Health settlement in that it 
resolves the parties’ dispute over prospective relief by seeking certification of a settlement class under 
FRCR 23(b)(2).  Mot. for Prelim. Approval, App. 1, ¶ 1.18.  With the exception of the named plaintiff’s 
claim for past unpaid ABA, the Settlement Agreement does not address, nor does it release, any 
retrospective damage claims. 
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Id., ¶ 8.4.  Nickerson & Associates, the agreed-upon claims processor, is currently 

reviewing the claims to ensure that the four requisite items are complete for each claim.  

Id., ¶ 8.4.3.  It will also confirm with Premera that the each claimant was insured by 

Premera at the time the services were received and that the claimed sums are not 

duplicative of claims previously paid by Premera.  Id.  The Claims Processor will 

provide a claimant who has a deficient claim form an opportunity to cure any 

problems, and class counsel will be available to assist claimants in curing deficient 

claims.  Id., ¶¶ 8.4.3.1, 8.4.3.2.  Any dispute concerning whether a claim should be 

granted or denied will subject to binding arbitration before (ret.) Judge George Finkle.  

Id., ¶ 8.4.5. 

C. No Pro Rata Reduction 

The Settlement Agreement provided that if insufficient funds remained to pay 

all claimants at 100% after fees, costs, incentive awards and expenses, and ABA costs to 

the named plaintiffs, then all class members would receive a pro rata distribution of 

their approved claimed amount.  Mot. for Prelim. Approval, App. 1, ¶ 8.4.7.  As noted 

above, there will be no pro rata distribution.  Claimants will be paid at 100% of the 

approved claims.  Hamburger Decl. (12/29/14), Exh. A.   

D. A Cy Pres Award Will Occur. 

There will be excess funds remaining after the payment of claims, attorneys’ 

fees, litigation costs, incentive awards, reimbursement of the named plaintiffs’ ABA 

costs and costs of administration and class notice.  The exact amount of the excess 

funds is unknown until the claims administration process is complete.  Once the claims 

process is final, class counsel will report to the Court the precise amount of excess 

funds and provide a recommendation regarding the cy pres distribution for the excess 

funds attributed to this case. See Mot. for Prelim. Approval, App. 1, ¶ 8.4.6.2 (50% of the 

cy pres funds are attributed to this case, and 50% are attributed to the R.H. case).  With 
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respect to the funds allocated to this case, 25% of the residual funds must be 

distributed to the Legal Foundation of Washington, as required by CR 23(f)(2).  Id.  The 

remaining 75% must be distributed to organizations to help families with a family 

member with developmental conditions access health care and health coverage.  Id.  

The parties will attempt to reach agreement on cy pres recipient(s) to present to the 

Court.  Id.  If no agreement can be reached, then class counsel will submit a proposal to 

the Court for distribution of the cy pres funds.  Id.  Premera may object and/or provide 

an alternative proposal to the Court.  Id.  The Court will have the final authority to 

distribute the cy pres funds allocated to this litigation.  Id. 

E. ABA Retrospective Claims Are Not Released, Except for Named Plaintiffs 

Claims for damages by the R.H. and J.P. ABA class members are not released 

and are expressly reserved.  Id., ¶¶ 9.3, 9.4.  Named plaintiffs R.H. and J.P. shall have 

their out-of-pocket expenses for ABA therapy, up to the date of execution of the 

Settlement Agreement, paid out of the settlement fund in exchange for dismissal with 

prejudice of their individual retrospective claims for damages.  Id., ¶¶ 9.1, 9.2.  Those 

amounts will total no more than $175,000.00.  Hamburger Decl. (12/29/14), ¶ 2.  Other 

Premera enrollees remain free to pursue litigation to obtain back benefits for ABA 

therapy.  See, e.g., H.S., et al. v. Group Health Cooperative, No. 13-2-41324-8 SEA, King 

County Sup. Ct.  They may also seek the assistance of the Office of the Insurance 

Commissioner as part of the “reprocessing order” issued by his office as a direct result 

of O.S.T. v. Regence.  See Hamburger Decl. (12/29/14), Exh. M. 

F. Attorneys’ Fees, Litigation Costs and Incentive Awards 

Class counsel moved for attorneys’ fees totaling $1,225,000, or 35% of the 

Settlement Fund.  See Mot. for Attorneys’ Fees dated September 12, 2014; see Mot. for 

Prelim. Approval, App. 1, ¶ 13.1.  Litigation costs to date total $66,757.71.  Id., ¶¶ 13.2, 

13.4; Mot. for Attorneys’ Fees, p. 2; Hamburger Decl. (12/29/14), ¶ 17.  Finally, $25,000 
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in incentive awards to each class representative family ($25,000 to the parents of A.G., 

$25,000 to the parents of K.N. and T.N.; $100,000 total to all class representative 

families in all three cases) is requested from the settlement amount.  Mot. for Prelim. 

Approval, App. 1, ¶ 13.3.  All of these disbursements are subject to Court review and 

approval.  Id., ¶¶ 6.4, 6.5, 6.6.  Class counsel is filing its reply brief in support of its 

Motion for Attorneys’ Fees, Expenses, and Incentive Awards on or before December 29, 

2014, and will post the reply brief and supporting documents on its website. 

G. Cost of Notice and Cost of Administration 

While the settlement process is pending, class counsel has fronted the costs of 

class notice and claims administration.3  These costs have been huge.  Nearly $600,000 

has been advanced by class counsel to pay for the cost of the Class Notice, the claims 

administration to date by Nickerson & Associates, the cost of additional staff to 

respond to questions from class members, updates to the website and the cost of 

translation services.  See Hamburger Decl. (12/29/14), Exh. O (spreadsheet); Exhs. P-T 

(invoices related to the Class Notice, expenses to respond to questions from class 

members and Claims Administration).  If the Settlement Agreement is finally 

approved, the Court should order reimbursement of these expenses, which totaled 

$592,302.06 through December 29, 2014.  See Hamburger Decl. (12/29/14), Exhs. O-T. 

V. LAW AND ARGUMENT 

A. Legal Standards for the Approval of a Class Action Settlement Agreement 

Compromise of complex litigation is encouraged and favored by public policy.  

In re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008); In re Pac. Enters. Sec. Litig., 

47 F.3d 373, 378 (9th Cir. 1995).  Rule 23 governs the settlement of certified class actions 

                                                 

3 Premera refused to share this burden, although requested to do so.  Hamburger Decl. (12/29/14) 
¶ 6. 
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and provides that “[a] class action shall not be dismissed or compromised without the 

approval of the court ….”  CR 23(e).   

The standard is reasonableness, and the purpose is the protection of absent class 

members.  Pickett v. Holland America Line-Westours, Inc., 145 Wn.2d 178, 188, 35 P.3d 351 

(2001).  These are evaluated under the following criteria:  “the likelihood of success by 

plaintiffs; the amount of discovery or evidence, the settlement terms and conditions, 

recommendation and experience of counsel; future expense and likely duration of 

litigation, recommendation of neutral parties, if any; number of objectors and nature of 

objections; and the presence of good faith and the absence of collusion.”  Id. at 188-89.  

The purpose of the review is to ensure that class members are treated fairly and 

equitably.  Id. at 189. 

Some of these factors, such as the reaction of class members, can only be gauged 

after preliminary approval and notice is provided to class members.  “[T]he absence of 

a large number of objections to a proposed class action settlement raises a strong 

presumption that the terms … are favorable to class members.”  In re Omnivision Techs., 

559 F. Supp.2d 1036, 1043 (N.D. Cal. 2007).  “In most situations, unless the settlement is 

clearly inadequate, its acceptance and approval are preferable to lengthy and expensive 

litigation with uncertain results.’” Nat’l Rural Telecom. Coop, v. DIRECTV, Inc., 221 

F.R.D. 523, 526 (C.D. Cal. 2004) (quoting 4 A. Conte & H. Newberg, NEWBERG ON CLASS 

ACTIONS, § 11:50 at 155 (4th ed. 2002)).  Here, every factor weighs strongly in favor of 

approval. 

B. All of the Factors Support Approval of the Settlement Agreement. 

Under the Settlement Agreement, class members have obtained complete relief 

of their claims, additional resources to assist them and others with developmental 
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disabilities with health insurance issues in the future, and payment of all attorneys’ 

fees and costs.  Class members did not compromise to obtain this outcome.   

In addition, class members benefit from the Washington Supreme Court’s 

decision that blanket exclusions of mental health services are illegal under the Parity 

Act.  This determination has broad, far-reaching effect for class members, well beyond 

just coverage of neurodevelopmental and ABA therapies.  The Supreme Court’s 

decision in turn caused the Office of the Insurance Commissioner (OIC) to take 

enforcement action under Washington’s Mental Health Parity Act.   

1. No Objections Were Filed. 

The absence of objections establishes a strong presumption in favor of approval.  

Nat’l Rural Telecomms. Coop., 221 F.R.D. at 529.  Where, as here, the class is “nearly 

silent” regarding the terms of the settlement agreement, “the lack of objection of the 

Class Members favors approval of the Settlement Agreement.”  In re Omnivision Techs., 

559 F. Supp.2d at 1043 (3 objectors appeared out of 57,630 potential class members); see, 

e.g., Churchill Vill., L.L.C. v. GE, 361 F.3d 566, 577 (9th Cir. 2004) (45 objections out of 

90,000 notices sent); Rodriguez v. West Publ. Corp., 2007 U.S. Dist. LEXIS 74767, at *33 

(C.D. Cal. Sept. 10, 2007) (54 objections out of 376,000 notices). Here, there are no 

objections out of over 800,000 notices mailed.  This factor weighs strongly in favor of 

approval. 

The Claims Processor and class counsel received ten comments.  None state that 

they are objections to the settlement agreement, but to the extent the Court considers 

the comments to be objections, they are all easily addressed.   

a. Ri.S. Comment 

Ri.S. comments that the Settlement Agreement permits Premera to exclude 

claims for ABA therapies.  See Hamburger Decl. (12/29/14), Exh. C.  He requests that 
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the Settlement cover ABA therapies and worries that Premera could change the billing 

codes it accepts to exclude ABA.  Id.  The Settlement Agreement addresses his 

concerns.  It expressly mandates that Premera cover ABA therapy.  See Mot. for Prelim. 

Approval, App. 1, ¶¶ 6.2 and App. A.  Appendix A to the Settlement Agreement 

specifically identifies the billing codes that Premera must accept for ABA for coverage.  

Id., App. A, pp. 3-4.  Premera cannot “at its exclusive option” change these ABA billing 

codes.  See id., ¶ 6.3.   

While it is true that this settlement does not include reimbursement for past 

ABA therapy claims, those claims are expressly carved out from the general releases in 

the Settlement Agreement. Id., ¶¶ 9.3, 9.4.  Ri.S. and other Premera class members with 

claims for coverage of past ABA expenses may still be able to pursue their claims.  As 

noted above, this firm represents Group Health insureds in a group lawsuit (not a class 

action) for back benefits for ABA expenses.  See H.S., et al. v. Group Health Cooperative, 

No. 13-2-41324-8 SEA, King County Sup. Ct.   

b. Ju.S., D.P., R.P. Comments 

Ju.S., D.P. and R.P. comment that they have been unable to obtain the required 

documentary evidence regarding their claims to meet the deadline established by the 

Court.  Hamburger Decl. (12/29/14), Exhs. D-F.  Ju.S. comments that Premera should 

have proof of her claims and feels that such documentation should be enough to 

calculate her expenses.  Id., Exh. D.   

Unfortunately, the Claims Administrator cannot rely upon Premera’s records 

alone to determine whether a claim meets the standards in the Settlement Agreement.  

Many claims denied by Premera were ultimately paid by other third-party payors such 

that class members did not have an out-of-pocket payment or actual debt incurred.  

Others had the charges for the services reduced or waived.  For that reason, the parties 
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agreed that proof of payment of the claim was required.  See Mot. for Prelim. Approval, 

App. 1, ¶ 8.4.3.  Class counsel understands that requiring proof of services received 

long ago imposes a hardship on class members, but the parties were unable to reach 

agreement on a method of processing claims that would not require some proof of 

payment for NDT services.   

Class counsel has been contacted by a number of class members who were 

unable to submit their claims by the November 21, 2014 deadline.  In D.F. v. Washington 

Health Care Authority, Judge Susan Craighead extended the deadline for submission of 

claims by 30 days once it was clear that there was sufficient funding to pay even the 

late-filed claims at 100%.  See Hamburger Decl. (12/29/14), Exh. U.  Prior to the final 

approval hearing, class counsel will advise the Court as to the number of claims filed 

by December 21, 2014 and whether those claims, if added, would also be paid without 

a pro rata distribution.  At the final approval hearing, the Court may determine whether 

to authorize Nickerson & Associates to process any late-filed claims submitted by 

December 21, 2014.   

c. A.A., Je.S. and D.C. Comments 

A.A., Je.S. and D.C. comment that they were unable to afford to pay out of 

pocket for needed neurodevelopmental therapy.  Id., Exhs. G-I.  A.A. and D.C. note that 

the loss of needed therapy has resulted long-term consequences for their children.  Id., 

Exhs. G, I.  Je.S. asks that consideration be given to “reimbursement for pain and 

suffering related to lack of timely treatment.”  Id., Exh. H. 

To the extent that class members in this case or the other state law case, J.P. v. 

Premera, may have been able to pursue tort damages related to their 

neurodevelopmental and/or ABA therapy claims, their interests are protected by the 

Settlement Agreement’s opt-out provision.  The neurodevelopmental therapy classes 
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were certified under Rule 23(b)(3), allowing any class members who wish to pursue 

tort claims and damages to exclude themselves from the litigation.  Some did so.  See 

Hamburger Decl. (12/29/14), ¶ 3.   

For class members in the R.H. litigation, there is no possible claim for “pain and 

suffering” or damages caused by the lost opportunity to obtain needed therapies.  The 

R.H. claims are governed by ERISA, which pre-empts state law claims, including tort 

claims which could compensate for pain, suffering, and lost-opportunity.  29 USC 

§ 1144(a); Aetna Health Inc. v. Davila, 542 U.S. 200, 209 (2004) (“Any state-law cause of 

action that duplicates, supplements, or supplants the ERISA civil enforcement remedy 

conflicts with the clear congressional intent to make the ERISA remedy exclusive and is 

therefore pre-empted.”).   

Je.S. further comments that Premera Blue Cross continues to deny coverage of 

inpatient occupational therapy to treat her son’s traumatic brain injury.  This case was 

brought to address claims for neurodevelopmental and ABA therapies to treat 

qualifying mental health conditions.  If Je.S.’s son is not diagnosed with a mental health 

condition covered by the Washington Mental Health Parity Act, this litigation cannot 

address her concerns.  Nonetheless, Je.S. has recourse.  She can appeal the denials of 

coverage through the appeals process and litigate on this separate issue (her son’s 

claims regarding coverage of occupational services for treatment of a non-mental 

health condition have not been released) and/or file a complaint with the Office of the 

Insurance Commissioner.   

d. H.R. and D.R. Comments 

H.R. and D.R. submitted comments questioning the exclusion of coverage for 

diagnostic evaluations from the Settlement Agreement and expressing problems with 

either Premera or Regence health coverage.  See Hamburger Decl. (12/29/14), Exhs. J-K.  
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These lawsuits addressed only Premera’s exclusion of neurodevelopmental and ABA 

therapies to treat mental health conditions.  The named plaintiffs did not have their 

diagnostic evaluations excluded by Premera and as a result could not bring claims 

regarding the exclusion discussed by the H.R. and D.R. The Settlement Agreement 

does not release any claims related to exclusions of coverage for diagnostic conditions.  

If Premera applied a blanket exclusion of coverage for diagnostic mental health 

evaluations, H.R. and D.R. (and others) may be able to appeal these denials, litigate to 

address this issue and/or file complaints with the Office of the Insurance 

Commissioner regarding Premera’s practice. 

e. Ro.S. Comment 

Ro.S. wrote the Court complaining that he did not receive a response to his 

September 10, 2014 letter to class counsel regarding the Settlement Agreement.  See id., 

Exh. L.  Class counsel wrote Ro.S. on November 19, 2014 attempting to answer his 

questions and asking him to contact class counsel immediately if he concluded that he 

was a class member and needed to submit a claim.  Id.  Class counsel did not receive 

any further communication from Ro.S.  Id., ¶ 7.  

2. Payment of All Claims at 100% 

The parties extensively negotiated the amount of the Settlement Fund.  Both 

parties retained experts to conduct an actuarial analysis to determine the amount of 

anticipated claims.  See Spoonemore Decl. (5/16/14), ¶ 3.  Ultimately, the Settlement 

Amount was a compromise between the amount calculated by the expert for the class 

and the amount calculated by Premera’s expert.  Id.  Now that the claims process has 

closed, it is clear that the Settlement Amount was sufficient to pay all of the claims filed 

by class members at 100% of their approved amount.  Hamburger Decl. (12/29/14), 

Exh. A. 
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This is an extraordinary result.  Common fund settlements where a cents-on-the-

dollar recovery is obtained are often approved.  See Officers for Justice v. Civil Service 

Com., 688 F.2d 615, 628 (9th Cir. 1982) (“It is well-settled law that a cash settlement 

amounting to only a fraction of the potential recovery will not per se render the 

settlement inadequate or unfair.”); see, e.g., In re Heritage Bond Litig., 2005 U.S. Dist. 

LEXIS 13555 (C.D. Cal. June 10, 2005) (approving a settlement fund that compensated 

class members at 36% of their losses).  Here, not only will every approved claim be 

paid at 100%, but there will also be funds remaining for cy pres distribution.  See 

Nachshin v. AOL, LLC, 663 F.3d 1034, 1036 (9th Cir. 2011) (the cy pres doctrine “allows a 

court to distribute unclaimed or non-distributable portions of a class action settlement 

fund to the next best class of beneficiaries.”).  Where a settlement agreement results in 

payment of all claims submitted by class members at 100% and excess funds for a cy 

pres award, approval is warranted.  See In re Netflix Privacy Litig., 2013 U.S. Dist. LEXIS 

37286, *16 (N.D. Cal., Mar. 13, 2013) (approval granted where value of the Settlement 

Agreement exceeds the total claims that could be obtained in the absence of 

settlement).  

3. Strength of Plaintiffs’ Case 

The plaintiffs’ case was quite strong.  But in settlement, they obtained a clear 

process for speedy reimbursement and undisputed prospective relief.  Indeed, the 

prospective coverage for ABA, which defines exactly how ABA must be covered by 

Premera, likely exceeds what plaintiffs could have obtained at trial. 

As noted above, because Regence continued its appeal to the Washington 

Supreme Court (Premera withdrew its appeal when this settlement agreement was 

reached), the class received the full benefit of the Washington Supreme Court’s 

adjudication of the key issue in dispute.  In short, Premera class members were able to 
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obtain benefits through settlement that they were unlikely to obtain through trial (such 

as a well-defined process for coverage of ABA therapy and speedy claims processing 

by a third-party claims processor, instead of re-processing by Premera) and still reap 

the benefits that they would have received if they had continued to litigate.   

4. Risk, Expense and Duration of Further Litigation and Risk of 
Maintaining Class Action Status 

This lawsuit was filed in August 2011 and was heavily litigated until the day of 

settlement.  Plaintiffs understood that there was risk that they might not prevail at the 

Washington Supreme Court and/or that Premera might prevail on any number of 

other dispositive motions that may have been brought upon remand.  In light of that 

risk, settlement made sense, particularly since the Settlement Agreement was 

anticipated to provide for payment of all claims and costs. 

Plaintiffs in all three cases risked the loss of class action status if the cases 

continued.  Although class counsel had obtained class certification in each Mental 

Health Parity case brought, continued certification under a Rule 23(b)(3) damages class 

was by no means certain.  Had the cases continued, there was a risk that plaintiffs 

could be subject to de-certification at the damages stage, resulting in the need for 

individual litigation by each A.G. and R.H. class member.  

5. Stage of Discovery and Proceedings 

The parties engaged in extensive discovery in this case and in the other Premera 

cases.  Premera took the deposition of at least one and sometimes both parents of each 

named plaintiff, as well as plaintiff’s expert on ABA, Dr. Stephen Glass.  Premera also 

took extensive depositions of named plaintiff’s health care providers, including 

physicians, speech therapists, ABA providers, psychologists, etc.  Both parties had 

extensive discovery upon which to evaluate the strength of their claims. 
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Extensive briefing occurred on the key legal issues in these cases.  Indeed, 

Premera appealed its loss on the key legal issue – whether the Mental Health Parity Act 

applies to neurodevelopmental therapies to treat conditions listed in the Diagnostic 

and Statistical Manual (DSM) – all the way to the Supreme Court.  This case was 

extensively litigated. 

6. Views of Counsel  

Class counsel strongly supports the Settlement Agreement.  From every angle, 

this Settlement Agreement is an excellent result for class members.  See Spoonemore 

Decl. (5/16/14), ¶¶ 2-4.  The Settlement Agreement should be finally approved. 

C. Payment for Claims Administration and Cost of Class Notice 

If the Court approves the Settlement Agreement, it should also approve the 

payment from the Settlement Fund for the costs of Class Notice and claims 

administration that class counsel have personally advanced.  Those costs currently total 

$592,302.06.  Class counsel will provide a supplemental report updating the expenses 

related to claims administration prior to the final approval hearing.    

D. Authorization of Attorneys’ Fees, Litigation Expenses and Incentive Awards 

Class counsel will file their reply brief in support of their Motion for Attorneys’ 

Fees, Expenses and Incentive Awards on or before December 29, 2014 and will post the 

reply briefing on their website at the same time.  Class counsel will ask that this Court 

authorize payment of attorneys’ fees, litigation expenses and incentive awards in an 

amount approved by the Court at the final approval hearing. 

E. Cy Pres Award and Additional Claims Administration  

Prior to the final approval hearing on January 16, 2014, class counsel will confer 

with Premera’s counsel to reach agreement on the timeframe for (1) finalizing the exact 

amount available for cy pres distribution; (2) conferring with the parties’ counsel 
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regarding cy pres distribution proposal(s); and (3) reporting to the Court regarding an 

agreed-upon proposed cy pres distribution and/or presenting competing proposals for 

cy pres distribution to the Court.  At the time of the cy pres hearing, class counsel will 

also report on the disbursement of settlement funds, including any additional costs for 

Claims Administration. 

VI. CONCLUSION 

Plaintiff, on behalf of the class, respectfully requests that the Court: 

(a) finally approve the Settlement Agreement; 

(b) authorize the disbursement of settlement funds to pay approved claims, 

the cost of Class Notice, claims administration fees and expenses, attorneys’ fees, 

litigation costs, incentive awards, and uncovered ABA costs of the named plaintiffs, 

consistent with the approved Settlement Agreement and as authorized by the Court in 

response to class counsel’s Motion for Attorneys’ Fees, etc.; and 

(c) schedule a hearing date and briefing schedule for approval of the cy pres 

distribution. 

DATED:  December 29, 2014. 

SIRIANNI YOUTZ 
SPOONEMORE HAMBURGER 

 /s/ Eleanor Hamburger  
Richard E. Spoonemore (WSBA #21833) 
  Email: rspoonemore@sylaw.com 

Eleanor Hamburger (WSBA #26478) 
  Email: ehamburger@sylaw.com 

Attorneys for Plaintiffs 
A.G., K.N. and T.N. 

mailto:rspoonemore@sylaw.com
mailto:ehamburger@sylaw.com


 

 
PLAINTIFFS’ UNOPPOSED MOTION FOR 
FINAL APPROVAL OF SETTLEMENT AGREEMENT – 19 

SIRIANNI YOUTZ  

SPOONEMORE HAMBURGER 

999 THIRD AVENUE, SUITE 3650 
SEATTLE, WASHINGTON  98104 

TEL. (206) 223-0303    FAX (206) 223-0246 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CERTIFICATE OF SERVICE 

I certify, under penalty of perjury and in accordance with the laws of the State of 

Washington, that on December 29, 2014, I caused a copy of the foregoing document to 

be served on counsel of record as indicated below: 
 

Barbara J. Duffy 
Gwendolyn C. Payton 
Ryan P. McBride 
LANE POWELL PC 
1420 Fifth Avenue, Suite 4100 
Seattle, WA  98101 
 Attorneys for Defendants 

[x] By Email 
 Tel. 206.223.7000 
 duffyb@lanepowell.com 
 paytong@lanepowell.com 
 mcbrider@lanepowell.com 

DATED:  December 29, 2014, at Seattle, Washington. 
 

 /s/ Eleanor Hamburger  
Eleanor Hamburger (WSBA #26478) 

 

mailto:duffyb@lanepowell.com
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